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Abstract in English

This study provides an overview of the policy dfialisation that transformed the Dutch
notary profession into one of the least regulateBurope. We discuss the changes brought
with the new Notary Act of 1999, the political dé&mand lobbying preceding the introduction
of the Act, and its impact on the profession. Wergo the likely effects on key indicators,
including entry, notary fees and the (perceivedjliqqof service. We place the Dutch
experiences in an international context by compgttie Dutch notary profession to the
organisation and regulation of the profession eotountries, including the US, Quebec,
Germany and Belgium.

Key words: notary profession, liberalisation
JEL code: K23.

Abstract in Dutch

Deze studie geeft een overzicht van het beleidibamalisering dat het Nederlandse notariaat
tot een van de minst gereguleerde in Europa madktegaan in op de veranderingen als
gevolg van de nieuwe Wet op het Notarisambt var®1B6t politieke debat en het lobbywerk
dat er aan vooraf ging, en het effect van de Wétaipotariaat. We besteden hierbij aandacht
aan de mogelijke invioed op ontwikkelingen in onderer toetreding, tarieven en de kwaliteit
van de dienstverlening. We plaatsen de ervaring&tederland in een internationale context
door het Nederlandse notariaat te vergelijken readrganisatie en regulering van de
beroepsgroep in andere landen, waaronder de Vee&itaten, Quebec, Duitsland en Belgié.

Steekwoorden: notariaat, liberalisering

Een uitgebreide Nederlandse samenvatting is bdsahikvia www.cpb.nl.
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Preface

Unregulated fees and greater freedom of establishmehanges accompanying the
introduction of the 1999 Notary Act — are transfargthe way Dutch notaries provide their
services to the public. The CPB Netherlands BufeaEconomic Policy Analysis is
conducting an empirical analysis to identify theant of this policy of liberalisation on
competition between notaries and on the qualityatérial services. As a background report to
this CPB research project, the underlying volumeudeents the organisation and regulation of
the profession before and after the introductiothefnew Notary Act.

With publication of this report, we also hope toilitate interaction with policymakers and
researchers abroad who are active in this areaufthe Dutch experiences in an international
perspective, this study compares the Dutch notarfepsion with the organisation and
regulation of notaries in other countries, inclgdthe US, Germany, Belgium and Quebec.

The authors wish to thank the Koninklijke Notari@leroepsorganisatie (KNB) and Jeroen van
den Heuvel Rijnders from the Department of Econofifairs for their detailed and useful
comments on an earlier version. All remaining esrane the responsibility of the authors. We
would like to thank Tilburg University for allowinigw student Nicole Kuijpers to work with

us for a couple of months. Her diligent work provede indispensable for the success of this
project.

Henk Don, director.






Summary

The Dutch energetic policy of liberalising the nmgtprofession is unique. Reforming protected
professions like the notary and the Bar proveseta ery difficult political process in many
countries. Therefore, evaluating the impact oflch liberalisation on the way notaries work
is not only highly informative for policy makerstiin our own borders, but also for policy
makers in other countries that may consider sinnéérms.

This study provides an overview of the policy dkialisation that transformed the Dutch
notary profession. It is meant as a backgroundrtépa research project empirically analyzing
price competition and quality of notarial serviedter the liberalisation, initiated by the CPB
Netherlands Bureau for Economic Policy Research.

We start off with a discussion of the changes erggulatory framework that came with the
new Notary Act of 1999. The most important charigebided the introduction of competition
on fees and greater freedom of establishment. Wenliscuss the political debates and
lobbying preceding the introduction of the Act. \May specific attention to the making of the
new Act. As stated above: the Netherlands is agmaenple in having been able to reform its

notary profession.

Based on empirical research conducted over the/dast, we review the impact of the policy
of liberalisation on the profession. We go into likely effects on entry, the geographical
distribution of notary offices, notary fees andcprconsciousness of clients, notaries’ earnings
and costs, the number of notarial deeds and thedped) quality of service. Existing

empirical evidence suggests that price competligveen notaries is still limited, that the
reform did not foster entry to the profession amat tompliance with the code of conduct
seems to be diminishing.

To place the Dutch experiences in an internationatext, we conclude with a comparison of
the Dutch notary profession with the organisatind eegulation of the profession in other
countries, including the US, Quebec, Germany arndi@a. Given its Common Law system,
the US has a different type of notary: the notarlig. The profession is relatively loosely
regulated. Within countries with a Latin notary f@ssion, notaries in the Netherlands and
Quebec enjoy the greatest freedom in setting faresefrvice and establishing at the location of
choice. The German and Belgian notary professiadiglily regulated, sometimes even stricter
than the Dutch profession before the new Notaryohdt999.






1.1

Introduction

Rationale

With the Notary Act of 1999, the Dutch notary pid®n has become one of the least regulated
in Europe. Its main objective was to achieve a@a@ptprices and to promote the provision of
high-quality notarial services. Two important meahschieving this objective were the end of
price regulation and the creation of freedom odlelishment of notaries.

The impact of this unique and far reaching poliatiative has been followed with great
interest by practitioners, policy makers and theliguln particular, since the Netherlands is a
frontrunner in liberalising the notary professititgre is a great deal of uncertainty about the
actual impact of the new Act. Therefore, the deprlents in the market for notarial services
have been subject of several evaluation studies.ddthe most important studies to date was
the final report of the Commission Monitoring oétNotary Profession (Commissie

Monitoring Notariaat, 2003). This Commission watablshed by the Department of Justice
and the Department of Economic Affairs to monitbaeges in the notary profession after the
passing of the new Notary Act. In writing their ogp the Commission could build on an
evaluation study conducted by the EIM researclitirist Based on surveys among notaries and
their customers, Vogels et al. (2002) analyzed gbarin the accessibility of notarial services to
the public, the fees, quality of services, anddbetinuity of the profession. Another source of
information for the Commission was a study into tlo¢gary profession by SEOR and OCfEB
commissioned under auspices of the Minister ofidaigDijkstra and Aalbers, 2002). The main
focus of this study was on fees for family-relatedarial services. Two other studies into the
profession worthy of mention are the evaluatiorBleyenschot and SEO (Plug et al., 2003) and
the first ‘Trendrapportage Notariaat’ (Ter Voertdavian Ewijk, 2004). The latter report is the
first of a series of periodical updates on develepts in the market for notarial services as
commissioned by the Minister of Justice. A new stid@e in the evaluation of the new Notary
Act is the forthcoming report by the Hammersteim@aission, to be published in September
2005.

To contribute to the insights into the workinggtod new Act six years after its introduction,
the CPB has started a research project under #ubirige'‘Competition and quality in the Dutch
notary profession’. The objective of this resegrobject is to empirically assess the effects of
the new Notary Act on the level of competition apdhlity of services provided.
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1.2

13

1.4

Purpose of this study

The purpose of the present study is to presentvarview of the recent liberalisation of the
Dutch notary profession. This survey of changeténinstitutional structure serves as a
background document for the above-mentioned CPRirdNe aim to answer the following

guestions:

How did the legal framework of the notary professatnange over the last years?
In what ways did changes in the legal frameworketfthe market for notarial services?

Since the Netherlands is a frontrunner in libenadjsts notary profession, this study should also
be of interest to foreign researchers and polickarsmactive in this field.

Approach

This study is based on a review of the juristic aadnomic literature on developments in the
notary profession in the Netherlands. In orderlitam a practical understanding of the issues,
we conducted open interviews with two practition@rgotary established in The Hague and a

junior notary established in Geertruidenberg.

Structure

The rest of the study is structured as followscHapter 2, we discuss the main characteristics
of the Latin notary profession on which the Dutehfpssion is based. This chapter also
provides an overview of the actual activities oft@unotaries and it introduces teninklijke
Notariéle Beroepsorganisat{&NB), the public body governing the notary prafies. Chapter

3 presents the regulatory framework of the notaofgssion, and the changes in the framework
with the introduction of the new Notary Act. In ¢her 4, we discuss the making of the Notary
Act in more detail. This chapter also reviews thenmns about the Act of the diverse set of
actors involved in the notary profession. Chaptprdvides an overview of the developments in
the market for notarial services since 1999. Ia thiapter, we also discuss which developments
are likely to be attributable to the new Act. Clea@ presents the conclusions and
recommendations of the 2003 evaluation of the &atl the results of the two interviews we
conducted as part of this study. Finally, chapteompares the Dutch notary profession with
the organisation and regulation of the professiothé United States, Belgium, Germany and

Quebec.
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2.1

2.2

Organisation of the profession

In this chapter, we present the foundations ofh&eh notary profession. First, we examine the
characteristics of the Latin notary profession drich the Dutch notary profession is based.
Next, we survey the notary’'s duties and the devak of the professional association of

notaries.
The Latin notary

The Dutch notary profession is a typical exampléhefLatin notary system. The Latin notary
is ‘a private legal professional, who advises aradtsl legal documents for private parties,
maintains a permanent record of the transactiorhasdhe authentication power of the state
delegated to him’ (Malavet, 1996). Certain legakaequire notarisation by law. The notary is
granted a professional monopoly to provide thesdces lomeinmonopol)le When

performing his duties the notary must be indepehded impartial. He has to balance the
interests of all parties involved in a legal traot&m. The notary is appointed by the authorities,
but receives his fee from his clients. Therefoeeishnot only a public servant, but also an
entrepreneur. Generally, the authorities regulagéenumber of notaries, their location of
establishment and also the fee they can chargbdarservices. Moreover, a Latin notary is
obliged to offer the full range of legal servichattfall under his jurisdiction and cannot
withhold his services from anyone, unless thegessund reason to do suifisterieplichj.

The Latin notary arose in Northern Italy during tieventh or twelfth century. Most countries
with a Latin notary are organised under a systeiwif Law, which was originally based on
the French ‘code civil’. At this moment, 80 percefthe member states of the European Union

have a Latin notary.

Counterpart of the Latin notary is the Anglo-Saxmtary that can be found mostly in countries
with a system of Common Law, including the Unitedhdg@dom, most of the Scandinavian

countries, and the United States. We will dischesAmerican notary profession in more detail
in chapter 6. In the remainder of this study, we e term ‘notary’ to refer to the Latin notary,

respectively the term ‘notary public’ to refer teetAnglo-Saxon notary.
The notary’s duties

The notary’s duties can be divided into legal axiadegal duties. We can also make a

distinction between family services, real propagyvices and corporate services.
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Legal duties

Certain legal transactions require a notarial dpedple have no choice but to go to the notary.
A notarial deed is an authentic document, drawbyp notary. The difference with other
official documents is that only a notary has ththarity to draw up a notarial deed. A notary is
also allowed to draw up other official documents;ept if a public servant has the exclusive
authority to do so.

Table 2.1 provides an overview of he most importeartsactions for which a notarial deed is
required.

Table 2.1 Transactions for which a notarial deed is legally required
Real property services Family services Corporate services Other legal duties (not
involving a notarial deed)

Conveying real property; Drawing up or amending Incorporating public and Issuing certificates of
marriage contracts and private limited liability succession;

Creating or cancelling domestic partnership companies;

mortgages agreements; Partition of joint property;

Establishing foundations and

Drawing up or altering wills; associations Legalising signatures;
Providing for gifts and Administer inheritances

donations in a notarial deed

Extralegal duties

There are some legal transactions for which a iadtaeed is not officially required to make it
legally valid. People are free to lay down theiresggnent in a notarial deed rather than in a
private document. Doing so has a number of benefits

After the notary has signed the document, the ofatiee document is definite for all parties. It
becomes also a fact that the persons mentiondddeed the signers of the document.

A certified copy can be drawn from a notarial ddédomeone has acknowledged in a notarial
deed that he has a debt, and he does not fulfdiiligations, the party in possession of the
certified copy can turn to sale under distressavithudicial intervention.

A notary is an impartial expert in legal transactiowho represents all parties involved in the
making of the notarial deed.

Examples of extralegal duties include providingaleadvice (for example in the case of rental
agreements or shareholder agreements), estatdrggitegal and fiscal counselling of the
transfer and the preservation of (family) propertygdiating between parties with a legal
conflict so as to avoid a court procedure, and @uaeing the identity of trading partners on the
Internet by giving them a digital signature.
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2.3

Regulation by the Notary Act applies to all legatids, and also to notarial deeds that are not
required by law. Other extralegal duties are omlstlg covered by the Notary Act. Only the
rules about confidentiality, financial control athet disciplinary rules apply to these extralegal
duties (Blokland, 2001). Under the 1999 Notary Achotary can be held responsible for
(intentional) mistakes. The same applies in the cd&xtralegal duties, as ruled by the
Supreme Court of the Netherlands.

The professional association

In 1843, an association of notaries was foundealfrtiternity of notariesBroederschap der
notarissen. In 1851, another association was founded; thiefnity of junior notaries. The
purpose of the fraternity was to provide a platfédominteraction between notaries and to
promote the interests of the notary professionJ@ms, 2002). Membership of the fraternity
grew from 36 percent in 1844 to almost 100 peroet®70. Membership became mandatory
with the introduction of the 1999 Notary Act.

In 1904, Supervisory Chambers were founded. Theymasd supervision of the notary
profession from the public prosecutor. They alsyetl an important role in appointing notaries
and kept a register on notary’s compliance withabee of conduct.

In 1928, the subdivisions of the fraternity recelitke authority to set fees for notarial services
in their district. A special commission was credie@dvice the subdivisions on the fees.
Because the subdivisions usually adopted the adi¥ésss, uniform fees arose (De Jong, 2002).
From 1968 on the fraternity for notaries was catteKoninklijke Notariéle Broederschap
(KNB). In 1974 the fraternity of notaries and thatérnity of junior notaries merged.

With the introduction of the 1999 Notary Act, thesition of the KNB changed. The KNB was
changed from a fraternity into a public body. Imeliwith this change in status, the organisation
was rename#oninklijke Notariéle Beroepsorganisati€he activities of the KNB under the

old and the new act are discussed in greater detellapter 3. The KNB’s influence on the

legislative process is discussed in chapter 4
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3.1

3.2

Regulation of the notary profession

In this chapter, we discuss how the Dutch notaofgasion is regulated — with special attention
to the changes in the regulatory framework withitfieoduction of the new Notary Act. We
show that self-regulation plays an important role.

Regulatory powers of the KNB

Under the old Act, the KNB was a private businessoaiation. Its main role was to promote
the interests of the notary profession. Memberslgip not mandatory. The KNB was
responsible for the practical implementation of Nwtary Act. As discussed below, the KNB
prescribed the fees for notarial services and playeimportant role in regulating entry. The
KNB also had a role in organising professionalnirag and setting the requirements a junior
notary had to meet after completing his work plagetn

The KNB also drafted regulation on conduct with i of promoting the provision of high-
guality services. Regulation related to educatimpartiality, confidentiality, the information
provided to clients, and handling funds from ttpatties.

With the introduction of the new Notary Act the KNBcame a public body. For notaries and
junior notaries, membership of the KNB became mtmgtaArticle 134 of the Constitution
determines that the organisation and the taskpabéc body have to be laid down in the law.
A public body has to serve the public interestth@KNB can no longer just promote the
interest of the notary profession. A public bodg Btatutory powers; this means that the KNB
can set binding rules for the notary professiore KhNB'’s new task is to promote good practice
of the notary’s duties by setting a code of conduntt to promote the notary’s professional
skills. The KNB regulates professional trainingddmoks after the quality of training. Since the
fees are liberalised and establishment policy dk the KNB'’s involvement in these areas has
ended. The Minister of Justice also tasked the Kd\Bnplement a system of quality control.

Regulation of professional standards

The Crown appoints a notary, under the responsilaifithe Minister of Justice. Before
someone can be appointed as notary, he has tcanmemtber of requirements. Besides being of
Dutch nationality, having full use of his citizeights (a candidate who went bankrupt could not
be appointed, for instance) and being between @%&ryears old, someone needs to become a
junior notary and complete a three-work placemeiat notary office first. Under the old Act, it
took some ten years before a junior notary was iapgbto a notary position (Kamerstukken ||
1996-1997, nr. 10).
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In the new Notary Act, the work placement has b®danded to six years, mandatory
professional training for junior notaries has begroduced, and junior notaries need to have a
business plan approved before they can be appolBtdfdre an appointment can be legitimate,

the appointed notary has to take an oath.

Education and training

To become a junior notary, one has to be a lawugtiag specialised in notary law. In 1959
university education became mandatory. Before 19%8s also possible to become a junior
notary by passing the notary state exam. This rnfaleotary profession more accessible to
candidates from the middle class, who could natrdffiniversity expenses. Law graduates who
were not specialised in notary law used the pdgyibif the state exam as well.

Under the new Act a candidate may only call himaglinior notary if he works at a notary
office after completing his university educatiohtHe candidate works in another legal
profession he is not allowed to call himself a gumotary (Huijgen and Pleysier, 2001). The
junior notary performs the same tasks as the notartyis not allowed to execute deeds and to
be part of the management of the office. The jun@ary can replace the notary in his absence.
Other Dutch law professionals can also become aydbut they need to complete six years of

work placement as a junior notary (see below).

In addition to university education, the KNB offen®fessional training for junior notaries.
Under the old Act this training was optional, bhupiractice most of the junior notaries received
it. Under the new Act this professional trainingéme mandatory. A junior notary can start
with the training when he has work experience déast half a year. The training takes three

years and is offered by the KNB in cooperation giveral universities.

There is also a sort of permanent education; th& iKhvides for mandatory post-graduate

courses. Every notary and junior notary has to aaramber of credits each year.

Foreign candidates

Under the new Act, it is also possible for law graduates from other EU-countries to become a junior notary in the
Netherlands. The foreign candidate has to prove that he has sufficient knowledge of the most important fields of the
Dutch notary profession. Upon sufficient proof, he will get an EU-certificate, which provides the candidate with access to
the position of junior notary. The foreign candidate has to adopt the Dutch nationality as well. Between 1999 and 2004,

only one candidate from another EU-country became a junior notary (Ter Voert and Van Ewijk, 2004).

On the job training
The junior notary needs to complete a work placégraenone or more notary offices in the
Netherlands. Under the old Act, the mandatory walacement took three years, under the new
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Act the duration of the work placement has beeareded to six years (on a full time basis).
During his work placement the junior notary hasvtwk in all three notary service-areas. He
must also follow several courses involving offiemd staff management, financial

administration etc.

The new Act also requires the junior notary to prtbat he obtained two years of practical

experience in the three years preceding his agjgicar his requirement is unrelated to the six

year-work placement. The underlying idea is thatapplicant needs fresh experience before he

is appointed.

The salaried notary

In contrast to Quebec and France, the Netherlands only recently decided to allow notaries to be employed by another
notary. June 2005, the Balkenende administration announced that it will follow the recommendation of the Salaried
Notary Working Group to create this position. The Working Group had been established in 2003 to examine the
possibility of a salaried notary within the Dutch context. The group consisted of a notary, a junior notary and several
representatives of the KNB and the Department of Justice. The working group presented 32 recommendations (see
Werkgroep notaris in loondienst, 2004). One of the main recommendations is that the salaried notary should receive the
same rights and obligations as the notary entrepreneur. The working group also made an inventory of the required
changes in the Notary Act.

The introduction of a salaried notary provides great opportunities for junior notaries who would like to become a notary,
but who do not wish to bear great commercial risks early in their career. The salaried notary could be a way to stop the
increasing outflow from junior notaries out of the notary profession. It also allows for more possibilities to work part-time.
Moreover, the introduction of the salaried notary can have a positive effect on the notary-entrepreneur. After all, he can
spend more time on management of the office, since the salaried notary is allowed to execute deeds.

3.3 Regulation of entry

With the introduction of the new Act, freedom ofadishment for notaries greatly increased.
Some restrictions still exist, which we discusshbel

Old Act: numerus clausus

Under the old Notary Act, the total number of nigsuper district was capped at a maximum.

The absolute maximum was one notary per 4,000 itdreth, with at least two notaries in every

canton. Every district consisted of several canttma period during which people were not
very mobile, these conditions aimed to preventralaa of notaries in the big cities and a
shortage in the countryside. Since the notaryl§uén important public task, he has to be
accessible for everyone.

Given thenumerus clausys junior notary could only be appointed if thergs a vacancy. A

vacancy could only occur if a notary ceased hiwitiets or if there was a need for an additional
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notary at a certain locality or office (Plug et &003). A special committee (‘Centrale
Standplaatsen Commissie’, created by the KNB irR) @¥aluated whether it was necessary to
create a new post. Criteria included the numbéntwdbitants of the location, the number of
notarial deeds that was drawn up in a certain ptacegion, and the returns that were made by
notaries already active in the market. The commistent its advice to the KNB, which in turn
informed the Minister of Justice. After reportirggthe Supervisory Chamber of the district
concerned, the Minister decided whether or nofpenathe post. Until 1985 few new posts were
created (De Jong, 2002).

When a post became vacant, applications needeel $eri to the Minister of Justice. He passed
them on to the Supervisory Chamber of the involdistrict. The chamber made a list of
potential candidates, after gathering informatibow the candidates from the chief district
attorney, the procurator-general at the court sfige and the Royal Commissioner. Then the
chosen candidates were invited to visit the MimisfeJustice for an interview. Eventually, the

Crown appointed the candidate of choice.

In practice it made a difference if the vacant pess$ an associative or a solitary post. In the
case of an associative post, it was in fact thecse who decided which junior notary should
be appointed. The Minister could not appoint agumiotary who was not welcome in the
practice. However, it was to the Minister to evéuahether to create a post or not.

New Act: approval of business plan and restrictions on branching out

Under the new Act, the total number of notariesddonger capped. In the first four years after
the introduction of the new Act, the increase i ttumber of notaries was limited to a
maximum of 10 percent per year. As of 2003, thal taumber of notaries is unrestricted.

Although the policy of establishment has been lbised, establishment of new notaries
remains regulated. First of all, a junior notargde to submit a business plan to a committee
for approval. A committee of financial, economidarotary experts is involved in evaluating
the business plan. Notaries constitute a minonitye committee in order to safeguard the
impartiality of the committee. Instituting a manaoiat business plan has been motivated as a
way to limit the number of bankruptcies of notaries

In the business plan, the junior notary needs tovahat he can break even within three years.
A business plan needs to contain the following eletst

The city or town of establishment
Whether the post is new or an existing vacancy
Whether the post is solitary or in an association
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* A market survey
» A description of the organisation of the practice
» A forecast of expected earnings

* The financial basis

The business plan in practice

In 2003, 116 business plans were submitted, of which 111 were approved. Only one business plan was disapproved,
the other four were withdrawn. Vogels et al. (2002) surveyed 69 recently appointed notaries about the problems they
had experienced in getting their business plan approved. Half of the surveyed notaries encountered some difficulties.

The following problems were mentioned:

. It takes too much time for the committee to evaluate a business plan, sometimes more than six months

. The costs for evaluating a business plan are too high

. The system is paternalistic

. Regulation on the business plan is too detailed and fragmented

. The committee demands documents that notaries are not obliged to provide

. The Supervisory Chamber takes too much time for the delivery of the required certificates

. The procedure is vague

. The evaluation procedure constitutes a high administrative burden

. The value added of a business plan in the case of a succession or the entry into an existing office is unclear

. The Office for Financial Oversight (Bureau Financieel Toezicht) has too big a role, whereas the role of the

Supervisory Chamber is too limited

Under the old Act, a notary could only offer hisvéees in his own district. Under the new Act,
a notary is allowed to offer his services outsigedistrict, provided that these activities have
an incidental character. A notary is still not alxl to have a branch office outside his place of
establishment; he can only have a branch officeérsame locality. The Supervisory Chamber
of Almelo also ruled that a notary is not alloweddtanch out, neither outside nor inside his
locality of establishment.

Residential address and relocation of the post

Under the old Act the notary was obliged to liven his office and keep his notarial deeds at
the same address. Under the new Act the notany ismger obliged to live in the place of
establishment. This means that the attractivenesdazality as a place of residence no longer
plays a role in the decision to establish an officthat locality. The notary still has to keep his

notarial deeds in his office.

Under the old Act the notary had to send a recoetste Minister of Justice if he wanted to
relocate his post. After the approval of his re¢jaesl a new appointment he could establish
himself in a new location. This procedure is chahigethe new Act. The notary still has to send
a request to the Minister, but in addition he leegresent a business plan for the new place of
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3.4

establishment. After the committee of experts lgw@ved the plan, the KNB and the
Supervisory Chamber of the district advise the Btani. If the Minister complies with the
request, no new appointment is needed.

Regulation of fees

In this section, we discuss the most innovativenelat of the new Notary Act: the change from
fixed to unregulated notary fees.

Fixed fees under the old Act

Formally, a notary had to stick to the fees thateniaid down in the Tariff Act of 1847. In
practice, the Tariff Act had had little impact.1816, the Supreme Court already allowed
notaries to deviate from the legally determined feeder certain conditions. The conditions
held that a notary could not decide by himself utfees to charge: an organisation like the
KNB was allowed to set fees for her members. In2]1 93¢ Supreme Court decided that it was
customary to differ from the legal fees, so theiff &ct was put aside (Melis et al., 1991).

In practice, the KNB assumed the authority to s¢ibmal fees for notarial services. All notaries
were bound by these fees. In a ruling in 1995cthet of Amsterdam determined that the
public interest was served best with a strict olesgee of the prescribed fees by every notary
(Plug et al., 2003). The fees were laid down iickrt59 of the KNB's articles of association:

Fees for family services were fixed to guaranteseoaable prices for these services.

Fees for real property services were a percentathe gurchase price (the higher the purchase
price, the lower the percentage). When housingepriccreased, fees for real property services
— and therefore notaries’ earnings — also wentp.relatively high prices for real property
services were used to cross-subsidise family sesvic

For corporate services the KNB set recommended fees

Fees for other (extra-legal) services were eithteommended by the KNB or unregulated.

The fixed fees were seen as a way of reconciliegttsition of notaries as both public servants
and entrepreneurs. On the one hand, a certainele§fmancial security was seen as a
guarantee for the impartiality of the notary. Oa tther hand, equitable access to the notarial
services had to be guaranteed, so the fees cotiltbraet too high. The notaries were expected
to compete on quality, not price.

Price competition under the new Act
With the new Notary Act, price competition was @duced. The rates for family services and
corporate services became free immediately afeeettiorcement of the new Act. The fees for
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real property services were gradually liberalideough a transitional arrangement. In this
transitional agreement, fees for real propertyisesscould vary within ranges. Gradually, these

ranges grew wider.

As of July 2003, all notary fees are free. Thereanly two exceptions for which the fees

remain regulated:

In case of family services for low-income housebold
Whenever necessary to guarantee accessibilitytafinbservices. This legal provision gives
the Minister the possibility to intervene, for exalmif fees become extremely high.

Under the new Act, a notary is still obliged toesfthe full range of notarial services and to
accept all customers (‘ministerieplicht’). With egulated fees it is possible not to offer certain
notarial services. By charging a very high feedaertain service a notary can discourage his

clients to consume that service.

Recently, a code on notary fees and price quotebdéan developed (‘Code Notarieel Helder
Offreren en Tarifiéren’). The code states thatféeeshould be based on the usual work
involved. The notary should be clear on the finahconsequences of possible extra work
(Notariaat Magazine, March 2004).

Notary fees on the internet

With the introduction of price competition, several websites have been launched to inform consumers on fees for

notarial services. This way, the market for notarial services has become more transparent for consumers. Two well-

known websites for notary rates are: www.notaristarieven.nl and www.degoedkoopstenotaris.nl (‘the cheapest notary’).

www.notaristarieven.nl contains consumer information on all notary activities and the new Notary’s Act. A consumer can

compare the notary rates through selecting different offices in the Netherlands. The website also contains the addresses

of all notaries’ offices in the Netherlands and links to related subjects.

www.degoedkoopstenotaris.nl also contains general information on the notary profession. The consumer can compare

standard rates for several notarial services of more than 500 notaries’ offices that support this website. The consumer

can also freely request a quote for a specific notarial deed. Any of the supporting offices are free to respond to their

request for a quote.

3.5

Regulation of advertising

Regulation of advertising by notaries is not inéddn the Notary Act; it is part of the
regulatory authority of the KNB. Until halfway thrgh the 1980s, individual notaries were
strictly forbidden to advertise. Only the KNB didrse advertising on the notary profession in

general.
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3.6

After the prohibition was abolished, advertisingsviightly regulated. An advertisement could
only contain the notary’s name, address informatéooooncise description of the notarial
services and the division of tasks within the &f{€lug et al., 2003). Other publicity was only
allowed if it was functional and not meant to sblaostumers. The advertisement had to aim at
the local market, so other notaries would not lbecédéd. Advertising brochures soliciting
customers remained a rarity. In particular largenooffices sought publicity through
seminars, advertisements and books. The KNB remaiogve in promoting the notary
profession by way of brochures, the KNB'’s websiigtjve participation in television
programmes and cooperation with newspapers andgtsur

Currently, advertising by notaries is still boundat number of rules set by the KNB, including
the following:

Comparisons with fees and quality of other notastesuld be based on representative and
verifiable data.

It is not allowed to state functions held in thdi@iary or in the KNB.

Statement of fees should be complete and cleaslamdd not include minimum-fees only. The
notary is bound to the fees and conditions pubiishe

A notary is not allowed to approach potential costes directly by telephone or in person.

Regulation of specialisation and cooperation

Over the last decades, the KNB stimulated the ttemgérds more associated posts.
Specialisation and cooperation were thought tombspensable for guaranteeing the quality of
notary service in an increasingly complex societgreasingly, notaries work together with
other legal professions in one organisation. Tipeaetices are called ‘interdisciplinary offices’.
In this section, we review regulations relatedgecsalisation and cooperation.

Specialisation

Notaries are legally obliged to offer the full r@ngf services to the public (‘ministerieplicht’).
Consequently, a notary office cannot specialise subset of services. Within the office,
notaries do specialise, however. Besides the ‘teiniéplicht’, there are no other rules that limit
the possibilities for specialisation. As discusseedier, pricing policy allows notaries to work
around the obligation to offer the full range ofvéees. To support specialisation, several
professional associations have been founded iarthee of the extra-legal duties. There is an
association for mediators, for estate plannersadpicultural specialists and for notaries active
in the area of information technology.
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A positive effect of specialisation is not only heg productivity; specialisation can also lower
barriers to entry. Junior notaries often see thHigation to offer the full range of services as a
major entry-barrier for starting a solitary offigelug et al., 2003). On the down side,
specialisation could also undermine the broad gioriof not-so-profitable notarial services, in
particular family services.

Cooperation

There are several forms of cooperation in the yqtaofession:

Cooperation between notaries
Cooperation between notaries and other legal psiafes
Cooperation between notaries and other professions

In recent years, many collaborations between restaoffices have been founded. For instance,
Netwerk Notarissegrew out of eight regional collaborations, whiadiworked together since
the end of the 1980s. The purpose of this orgdoisé to compete more effectively by
working together and establishing a brand name.pBinicipating notaries of theetwerk
Notarissemmainly consist of small offices. The big and mexlisized offices participate in
Formaat Notarissena kind of franchise organisation. Joint markeigsgn important activity

of this organisation.

In 1970, the first offices in which notaries andye&rs worked together were founded (Van
Velten, 2000). To notaries, lawyers were attractiusiness partners, because they create a lot
of notary work. Moreover, interdisciplinary coopgoa could provide value added to
customers by offering a broad range of relatedisesv The large interdisciplinary offices
mainly focus on corporate services. Initially, mlisciplinary offices were concentrated in the
highly urbanised regions comprising the ‘Randstadter 1985, they can also be found in other
parts of the country.

Initially, the KNB did not develop a specific pofifor interdisciplinary offices. In 1971, the
KNB simply adopted the directives for interdisciary cooperation from the Bar. These
directives stated that cooperation between leg#kpsionals was allowed if they had a
university education and if they were governed isgiglinary rules similar to the ones for
lawyers. In the 1990s, when the number of inteigis@ry offices increased, the KNB reacted
more alert. In that time there also was some tglkimout cooperation with other professions
like tax consultants and accountants. In 1993 tN8 Kaid down rules of conduct on
interdisciplinary cooperation. These rules onlpakd for cooperation with lawyers.
Cooperation with tax consultants and accountantsrejected (De Jong, 2002).
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3.7

The new Notary Act includes some regulation onritiggiplinary cooperation. Under the old
Notary Act, there was no legal ground for intergiBoary cooperation. The new Act stipulates
that cooperation with other professions shouldumatermine the impartiality and independence
of the notary. In 2003, the KNB presented furthegulation to guarantee these two qualities of
notaries. This regulation allows cooperation wétvyers and tax consultants, in which the
profits and the control over the office are shaf@aoperation with other professions, for
example accountants, is only permitted if profitgl averall management are not shared. A
notary is only allowed to cooperate with anothexfg@ssion if he has received special

permission from the KNB.

In the 1990s cross-border collaborations with laveyeffices were founded (Van Velten,
2000). In the beginning, collaborating lawyer'sioés were primarily French and Belgian.
Recently, collaborations with American and Britialwv offices were founded. Remarkable
about these collaborations is that these two cmstio not know the Latin type of notary (see

also chapter 7).

Cooperation between notaries and non-legal prafasss relatively rare. An example is the
cooperation between the Actus Notarissen with ti@hnpany Frisia Financieringen and the
Home Owners AssocatiolWéreniging Eigen Hu)s Members of the Association receive a 10 to
15 percent discount on mortgages financed throuigieRwhen the notarial deed is drawn up

by an Actus notary.

Regulation of quality

Quiality of notarial services has three dimensidtiad et al., 2003):

Integrity: the independence, impartiality and twesthiness of the notary
Legal quality: the quality of the contents of thatarial deeds
Service or commercial quality: how the notary tsdat clients

In this section, we discuss the rationale behigdilegion of quality and the actual regulation.

Rationale behind quality regulation

Clients have difficulty assessing the quality ofari@l services. Clearly, notaries have an
information advantage over their clients. Mostmigehave little to no legal knowledge. If they
discover mistakes in a notarial deed at all, thgnodo so only after a long period of time.
Moreover, most people cannot build up experienth notarial services since most people visit
a notary only a few times in their life. The infaation asymmetry between notaries and their
clients brings two problems with it (Plug et al003 and Ter Voert and Van Ewijk, 2004). First,
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notaries could have an incentive to lower theirligasince doing so may lower costs and not
get penalised by customers (‘moral hazard’). Secoathries that provide high quality services
may be driven out of the market, because they dawibtheir services at a price that reflects
their value (‘adverse selection’).

Instruments for enhancing integrity and legal quali ty
Several policy instruments are aimed to supporptoeision of high-quality notarial services.
First of all, there are a number of rules relatedntry to the profession:

The required university education

The required on the job training (work placement)

The professional training

The oath that every notary has to take upon hisiappent

With the introduction of the new Notary Act, manatgtpost-graduate courses were introduced
and the notary’s impartiality and independence vienmally laid down in the law.

Next to regulation of entry to the profession, fagpry oversight should guarantee compliance
with the Notary Act and other regulation. Under t¢ie Act, oversight was in the hands of the
Supervisory Chambers. Currently, next to the Supery Chambers, the Office for Financial
Oversight (BFT) and the KNB are directly involvedadversight as well (Ter Voert and Van
Ewijk, 2004):

Supervisory Chamberg&ach of the 19 districts has its own Supervigoinamber. The
Chambers are commissioned with regulatory oversifjlggal and extra-legal activities of
notaries and with disciplinary jurisdiction. Thef@uavisory Chamber processes customer
complaints and can open an investigation. The Sigmay Chamber has to open an
investigation if asked to do so by the KNB or thific@ for Financial Oversight (BFT, see
below). The chairman of the Chamber has the authtariask notaries for an explanation of
their conduct and to search the private and noraf@iadministrative systems of the notary.
The Chamber has the authority to pass first judgeiinea disciplinary case.

Office for Financial OversighiBureau Financieel ToezichBFT). The BFT periodically
investigates the notaries’ compliance with all fioil regulations, including the regulation on
solvency and liquidity. It also oversees the safdétthe clients’ funds entrusted to the notary.
Notaries are obliged to provide the BFT with afbimmation that is necessary for effective
oversight. If the BFT discovers shortcomings, i lareport the findings to the Supervisor
Chamber. The BFT can also file a complaint at thpe®visory Chamber, depending on the
seriousness of the situation.
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KNB. The KNB is tasked to promote professional staaslarith the notary profession. The
KNB oversees compliance with its regulations. h & a complaint with the Supervisory
Chamber and ask its chairman to conduct an inwegtiy The KNB also acts as a mediator in
the case of complaints and it refers consumers aaithplaints to other supervisory authorities.

Next to these three authorities, there are fivha@uities who are indirectly involved in oversight
of the quality of services provided (Ter Voert areh Ewijk, 2004);

Minister of JusticeThe Minister of Justice provides oversight siKé¢B regulations are

subject to his approval. The Minister can also l&guBFT’s activities. The BFT has to forward
its annual planning and budget to the Ministerdpproval.

The CrownThe Crown has the authority to reverse decisioms fthe KNB.

Chairmen of the district@Ringvoorzitters The Chairmen of the 19 districts deals with
complaints on fees for notarial services.

Inspection of Registration and Succesdjiimispectie van Registratie en Successidis
Inspection forms part of the Tax Authority. It osees compliance with the obligation to file
the abstract of all notarial deeds in registerspéttion officials have to inform the Supervisory
Chamber on any shortcomings that could lead t@eiglinary action.

OmbudsmariNationale OmbudsmanThe Ombudsman’s role is laid down in the Ombudsman
Act. The Ombudsman oversees whether notaries cowigitythe norms of ‘decent behavior’ as
described in the Ombudsman Act. The Ombudsmanhalsdhe authority to handle complaints
if direct interaction between clients and the affdid not solve the issue at hand.

In 1999, a special working group examined the éffeaess of the oversight of the notary
profession. The working group concluded that tle@eeseveral obstacles to effective oversight
(Ter Voert and Van Ewijk, 2004):

Oversight is too fragmented; there is no centrahtpehere all information is collected.

The Supervisory Chambers are too dependent omiatiion provided by other authorities.
Oversight is too much focused on repression, prtatier activities receive too little attention.
The great number of Supervisory Chambers resulidack of uniformity in oversight.

The great number of authorities that can handleptaimts declines uniformity in judgement.

The working group advised to introduce a specispéttion for the notary profession. This
Inspection should be an independent national aityhexercising oversight of the legal quality
and integrity of the notary profession. The MinistéJustice and KNB do not see a separate
Inspection as the solution to the abovementionebdlpms. In response to the findings of the
working group, they tasked the BFT with the auttyotd conduct investigations. In the future,
the BFT should also supervise the whole systenuality assurance, to be discussed below.
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Disciplinary jurisdiction

Under the old Act there were two disciplinary jditgtion systems; the Supervisory Chambers
and the arbitration board$3oth systems held the legal and extra-legal dieti/bf notaries to
the same standards. Under the new Act the arbitrétbards are abolished. Disciplinary
jurisdiction has been extended to junior notarldge new Act states that notaries and junior
notaries are subject to the disciplinary intervemtivhen they act in violation with (Huijgen and
Pleysier, 2001):

The Notary Act or related regulation
The notary’s responsibility towards clients
Other standards that belong to the notary profassio

Before a disciplinary procedure can start, an asilis, legitimate and significant complaint
needs to be filed. Both customers and the oversigtitorities can file a complaint with the
Supervisory Chamber of the district. A complainbatithe fee can be filed with the chairman

of the Supervisory Chamber. Upon receiving the dainp the chairman assesses whether the
complaint is admissible, legitimate and significantd whether the situation can be brought to a
settlement between the parties. If the chairmaiddsdo go forward with the complaint, an
investigation is opened to see whether the notatisdain violation with the regulatory
standards. If so, the Supervisory Chamber canttekéllowing measures:

Give the notary a warning
Reprimand the notary
Suspend the notary for a maximum of six months

Dismiss the notary

The Supervisory Chamber cannot take the last twasomes against a junior notary. Notaries
can appeal to the Court of Amsterdam against ttiggment of the Supervisory Chamber
within thirty days after the first judgement. Bdbe dealings with the Supervisory Chamber

and the appeal procedure at the Court of Amstetanfree of charge.

The KNB's system of quality assurance

The KNB has an active role in implementing a systémuality assurance for notaries. These
activities started already before the introductibthe new Notary Act. The system of quality
assurance consists of five elements (Plug et@D.32

 Under the old Act, the arbitration boards had the task to handle complaints on the notary’s fees. After the introduction of
the new Notary Act this has become the task of the Chairmen of the districts.
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Mandatory post-graduate education

Surveying customer satisfaction

The development of a system of inter-fraternalfieaiion

The development of career planning

The introduction of a handbook on quality in ortiestimulate the development of quality
guidelines in notaries’ offices. The handbook corganinimum quality standards related to
organisation of the office, guidance of clientsg@xtion of notarial deeds, and accepting
financial commissions (Notariaat Magazine, Jan2&g5).

Spring 2004, the KNB started experimenting withwary audits on quality of services.
Specially trained notaries conduct these auditeyTheck whether a notary office complies
with the quality standards. If so, the office reesi a certificate of compliance. These audits are
a form of preventive oversight conducted by peEng KNB considered to make the audits
mandatory, and making the audits the basis fomtbrx of BFT inspectors (Notariaat

Magazine, June 2004). In a general meeting of tB i November 2005, many notaries
voiced their concerns about this proposal. Theyedghat compliance with the standards does
not guarantee a good product and that notarie®tlomy perform standard activities.
Consequently, the KNB decided not to make impleatén of a quality assurance system
mandatory.
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4.1

4.2

The making of the 1999 Notary Act

Preliminary discussions about the necessity andthtiées of a new Act started as early as
1971 (Blokland, 1999). The legislative process bethhe 1999 Notary Act took some ten years
to come to a conclusion. In this chapter, we rewieevmaking of the new Notary Act: the
discontent with the old Act, the draft Bill, theljtical debate in Parliament and the role of third

parties in the legislative process.
Discontent with the existing Notary Act
The main issues of discontent with the existingaxpiict included (Plug et al., 2003):

The fixed fees were not cost-based (fees for negiqrty services were a percentage of the
purchase price of the property, for instance)

Notaries’ profits were thought to be excessive

Notaries had little incentive to innovate and worére efficiently

Consumers had little to choose: fees were fixedthark was little to no information available
on quality

Entry to the profession was tightly regulated

Incumbent notaries were excessively protected

There was a surplus of junior notaries
The draft Notary Bill

To comply with European regulation, the Netherlackiznged its Competition Act. In line with
the change in competition policy, it was decideat thorizontal price controls would no longer
be allowed as of July 1993 (horizontal price colstemtails price fixing between two or more
providers in the same market). Clearly, the KNEs&br the notary profession conflicted with
this policy. Therefore, the Minister of Justicertad to draft a Notary Bill in 1990 to replace the
old Notary Act. The preliminary bill contained ldgmice controls implying that the authorities
would set the notary fees (the Competition Actvaéld legal price controls). Soon, a debate
started whether the government should exempt tterynprofession from price competition.
After some debate, to be discussed later in thrapten, price competition was favoured above
price regulation.

Another important issue in the Bill was regulatafrentry. There was a surplus of junior
notaries; a new Act should provide a push for thgoantment of junior notaries into notary
positions. The preliminary Bill of 1990 stated thegjulation of entry would be limited to the
professional skills of applicants (educational iiegments, etc.). Thus, the number of notaries
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would no longer be capped, and notaries would lcaweplete freedom to establish wherever
they want to. Many people in the profession likedé¢e this part of the Bill amended. The KNB
feared that the growth in the number of notarycefi would become uncontrollable and would
lead to financially unhealthy offices. Such devetgmts could undermine the quality and
continuity of notarial services. Therefore, the KHBd the Supervisory Chambers advised to
require junior notaries to draw up a business piame approved by a committee of experts.

Expected effects of greater competition
Greater competition in the market for notarial s was expected to have the following
positive effects (Kamerstukken Il 1993-1994, 23706 3):

Acceptable feed’rice competition should drive down fees towaradlst levels. That would
imply the end of cross subsidisation of family seeg with the high fees from real property
services. Thus, fees for real property servicesldvga down and fees for family services
would go up.

Increase in efficiencyGreater competition should provide an incentovevork more

efficiently. More efficiency would lead to loweripes.

Higher quality of serviceCompetition would also provide an incentive teamis to offer high-
quality services.

Differentiation in services and more innovatiorsirvice provisionCompetition would
provide notaries with a greater incentive to inrtevand to differentiate in services.

Better geographical distribution of officeBhe greater freedom of establishment would lead t
a more equal distribution of notaries over the ¢oursince notaries would no longer have to
live in the same place as their office locatiowraldies that are relatively unattractive to live a
no longer put at an disadvantage. The mandatomoappof the business plan could also
secure an equal geographical distribution of office

The KPMG report

The decision of the Dutch government not to imgdegal price controls for notarial services
was partly motivated by the results of the KPMG94PBstudy commissioned by the
Department of Justice and the Department of Econdtfiairs. In this study, KPMG analyzed
the cost structure and the returns in the notasfegsion. The main findings of this study were:

Both real property services and family servicespaioditable. Thus there is no need for cross-
subsidisation between these two services. Soms stdxsidisation between different family
services could be necessary. Some family servikesrarriage contracts and last wills were
loss making.

The fixed fees undermined incentives for efficienoprovement, which led to bloated costs.
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4.3

The KPMG study was conducted in consultation win KNB. The KNB-members were not
satisfied with the findings, however. They askedddrnst & Young for a second opinion
based on the research conducted by KPMG. Moret BriYoung criticised the KPMG report,
arguing that the report of KPMG showed too rosycaupe of the financial situation of notaries.
In the perspective of Moret Ernst & Young, notaregenses were 30 percent higher than
calculated by KPMG. Then the KNB filed a complaagiainst KPMG at the disciplinary
council for accountants (Raad van Tucht voor regigtcountants en accountantsadministratie
consulenten). The KNB demanded that KPMG shoultkeeitvithdraw the report or change it in
line with the comments by Moret Ernst & Young. Tdouncil ruled that the complaint was not
valid; the court of appeal came to a similar judgme

Debate in Parliament

In 1994 the Notary Bill was sent to Parliament. Meaf stalemate followed. Between 1996 and
1998 the Bill was amended four times. None of ttesendments radically changed the Bill,

however.

Competition and quality

The debate concentrated on the impact of price etitign on quality, and therefore legal
certainty. It was argued that with unregulated feesaries could become too commercially
minded, which could undermine his independenceimpdrtiality. Several members doubted
whether safeguards in the new Notary Act would @bfyprevent a deterioration of

professional standards. Often they referred taitoation in Quebec. In Quebec notary fees are
unregulated since 1991. From that time on, feed dewn dramatically. Several measures
indicated a deterioration in quality of service {E@merstukken 1996-1997 23706, nr. 10).
When competition undermines quality of notariavemes, legal certainty will decrease. For
instance, an increase in the number of mistak#seifand register (Kadaster) will have
negative consequences for the legal certaintyafpmperty transactions. Consequently, the
number of claims taken to court may increase. Aalditlly, with unregulated fees, the fees for
family services could increase, lowering accesggjtiibr this type of notarial services. Given
these possibly negative effects of competitionesahParliamentary members saw unregulated
fees as incompatible with the Latin notary syst&he more so since all other European
countries with a Latin notary system regulated notees. Moreover, a resolution of the
European Parliament suggested that regulationesfdeuld be in the interest of clients
(Kamerstukken 11 1996-1997, nr. 11).

The exclusive rights to performance notarial s&wilomeinmonopoljewas not a matter of
debate. All political parties agreed that notartsabf certain legal transactions was an
important guarantee for legal certainty.
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The Minister of Justice’s response
The Minister of Justice motivated the governmeatisice for unregulated fees with the

following arguments:

Greater competition will lead to higher efficienayd lower prices. The efficiency
improvements would dampen the possible price irseréar family services.

The situation in Quebec is fundamentally differfeam the situation in the Netherlands.
Professional standards for entering the profesasieriow in Quebec: after a four-year
university education and a work placement of eighhths a candidate could be appointed as a
notary and he could establish an office anywheredngted. As a result of low barriers to entry,
Quebec had 5.5 times as many notaries per capitee d¢etherlands (Kamerstukken Il 1997-
1998, nr. 16).

Negative effects on quality will be prevented inexal ways. The new Act will include
provisions to safeguard the independence and irapigrof notaries. Moreover, notaries can
only be appointed by the Crown, they need to takeath upon appointment, their entry is
dependent on a sound business plan, and they lgjexsto oversight by the Office for
Financial Oversight (BFT), to possible disciplinagtion by the Supervisory Chambers and to
rules of conduct issued by the KNB.

Towards passing the Bill

Initially, all major political parties (except D'§@&rgued for legally determined fees. Fixing the
fees would safeguard the impartiality and accelitsiloif notaries and support legal certainty.
When the administration promised to monitor thes fiee the first three years after introduction
of the Act, and to cap rates for low-income housgtdhe political parties agreed to
unregulated fees. April 1998 the Bill was passeBaniiament, a little later in the Senate. The
Notary Act came into force in October 1999.

The role of the KNB and other organisations in the legislative process

Several organisations tried to influence the prditdebate about the Notary Bill, including the
KNB, the Consumers UniorCpnsumentenbofénd the Home Owners Assocation
(Vereniging Eigen Hu)s

The KNB

The business association KNB lobbied not to libheeafees and to keep freedom of
establishment limited. The KNB proposed to setgai@sed on the costs of a set of 70 notaries
(kostprijsvolgsysteemPrice competition would undermine the impartjgéind independency

of the notary. With unregulated fees, a notarymatonger maintain his position as an

impartial expert who serves the interests of attipa involved in a transaction. Because the
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notary has an information advantage over clieriesnts are also not in a good position to
negotiate about the price of services. Greater etitign would also lower quality, more
mistakes and a greater number of complaints frostocoers. Moreover, unregulated fees
would mean a strong increase in fees for familyises such as drawing up wills and marriage
contracts, which would lower the accessibility lnd$e services. Capping the rates for low-
income households would be inconsistent with acgalff price competition. Rather than to
oblige notaries to offer their services below cogtwould make more sense to subsidise legal
assistance to low-income households.

To influence the political debate, the KNB hiredpeecial lobbyist, publicly attacked the KPMG
study, lowered the rates for real property servioesin public support, asked a great number
of technical questions about the Bill, and the KiNtdited a notary from Quebec to present their

experiences with liberalisation to members of Ramént (Plug et al., 2003).

Other organisations

The Home Owners Association and the Consumers Wstiongly opposed the KNB in the
debate. Both organisations were positive aboulibtary Bill. In 1988, the Home Owners
Association had already waged a campaign agaightrotary fees. Notaries abused their
monopoly position and the KNB-prescribed fees wedaEuropean competition law, according
to the Association. The Association filed a compiavith the European Commission, but the
complaint did not lead to a conviction. The Asstioiaalso brought the issue to the attention of
the Dutch competition authority (Plug et al., 2Q03)

Both organisations proposed to break the monopotptaries. The Consumers Union was a
proponent of breaking the notaries’ monopoly fal rgroperty services and some standard
family services. The Home Owners Association pregds give the Land Register (Kadaster)
the authority to draw up deeds of sale — a propegatted by the Land Register itself.

The business association for small and mediumcsirgpanies, MKB-Nederland, tended to
side with the KNB. The association feared that f#esld go up once notaries were free to set
fees. Moreover, since most people visit a notaty once or twice in their live, they are

incapable to judge the relation between price aradity.

Initially, KNB'’s lobby seemed to work, later on g&rong lobby started to irritate some
members of Parliament. Eventually the only achiesinof the KNB was the legal requirement
for junior notaries to draw up a sound business.pl&e KNB could not prevent the

introduction of price competition and a freer eBtdiment policy.
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5.1

5.2

The market for notarial services

In this chapter, we survey developments in the etafide notarial services before and after the
introduction of the new Notary Act. Based on thestig empirical evidence, we discuss to
what extent the developments are likely to be @sailt of the change in the legal framework.

The number of notaries

Since the end of the nineteenth century until hayfthrough the 1980s, the number of notaries
remained stable between 800 and 900. After somegelsain establishment policy in 1985, the
number of posts started to grow. At the end ofit®®@0s, each year some 80 new notaries were
appointed (Vogels et al., 2002).

In the first four years after introduction of thewnAct, growth in the number of notaries was
capped at 10 percent per year. Actual growth reasbielow 10 percent, however. The number
of notaries grew from 1318 in October 1999 to 1#MBugust 2004 (Ter Voert and Van Ewijk,
2004), an average annual growth of only 24 notafibss, although the new Act was meant to
speed up the appointment of junior notaries int@aryopositions, the number of appointments
did not markedly increase after 1999.

The number of junior notaries

As stated in the previous chapter, many obserhesght the number of junior notaries to be
too high under the old regime. With the new Achiqu notaries no longer had to wait for a
vacancy to be appointed. Therefore, the numbeaurodj notaries was expected to go down.
Indeed, the number of junior notaries declinedralf@99. Most of the decline was not due to an
increase in outflow into notary posts, howevertdad, the inflow of the number of students
showed a decline. Thus, the Act does not seemve tiee expected effect.

As of the beginning of the 1970s, the number ofgunotaries started to exceed the number of
notaries. In 1955, there were 707 junior notarie 830 notaries. In 1975, the number of junior
notaries increased to 1018 and the number of estéwi844. The number of junior notaries
exceed the number of notaries by 20 percent. Betd®&5 and 2001, the number of junior
notaries doubled, mainly due to a lack of vacast@dn 2001, there were 2125 junior notaries
and 1414 notaries. From 2001 on, the number objumdtaries started to decline. In August
2004, the number of junior notaries had droppe2D®l (Ter Voert and Van Ewijk, 2004).

The decline in the number of junior notaries hasnbattributed to the following factors (Ter
Voert and Van Ewijk, 2004, p. 38):
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54

The share of notary students in the number of lamets decreased from 4 to 3 percent.
An increasing percentage of law graduates speethlis notary law choose a job outside the
notary profession.

The inflow from other law professions and EU-coiggthas been very limited.

Each of these factors is related to the inflomumiigr notaries; none of them seem to be
attributable to a greater outflow as intended i introduction of the new Notary Act.

The number of notary offices

The greater freedom of establishment did not gettugy with a marked increase in the number
of new independent notary offices. In the perio84:2000, the number of independent offices
remained stable between 740 and 750 offices. 20600, the number of independent offices
slightly increased to 768 in August 2004 (Vogelalet2002). In fact, most of the newly
appointed notaries joined already existing offideading to an increase in the size of notary
offices (Exel et al., 2002).

Branch offices vs. independent offices

Since an independent office can have several braffickes, the total number of offices exceeds
the number of independent offices. The total nunadb@ffices remained stable at 800 during
the period 1994-1998. Between 1999 and 2001, thHedpef the economic boom, the number
grew by 64 (Vogels et al., 2002). The growth wasntyaattributable to an increase in the
number of branch offices. Between the introductbthe new Act in October 1999 and August
2004, 20 new independent offices were founded,enthi¢ total number of offices grew by 47.
Thus more than half of the new offices were braoftices. The number of branch offices grew
particularly strongly before 2002. After 2002, gtbvin the total number of offices with similar
to growth in the number of independent offices. Tiead towards more branch offices already
started in 1998, before the introduction of the Westt Most likely, this trend is the result of a
drive towards more cooperation and greater ecorafiecale — and not of the introduction of

the new Act.

The size of notary offices

Over the last decades, the size of notary offieesgneatly increased. The percentage of
notaries working in a solitary post decreased f@&npercent in 1959 to 31 percent in 1989,
with the decline starting in the early 1970s. B9929this share had increased to 50 percent (De
Jong, 2002). Between 1993 and 2000, the averagberunifi notaries per office increased from
1.4 to 1.7 (Van Velten, 2000). In 2004, 17.2 peta#rall notaries worked in one of the 30
largest offices. The highest number of notarievadéh one office was 14. The largest office

38



had 12 notaries and 60 junior notaries (KSU, 208#hough office size is increasing, the
majority of the offices remain solitary posts. Beem 1999 and 2003 the absolute number of

solitary offices increased from 506 to 539. In $hene period, the number of associative offices

increased from 328 to 356.

Clearly, the trend towards greater office size alaeady started before the introduction of the
new Act. Drivers of this trend are likely to be aomies of scale and economies of
specialisation within an increasingly complex pssien. Even within the solitary office, an

increase in the minimum efficient size can be matidn the early days, a solitary post consisted
of a notary, a junior notary and a secretary. Nayada solitary post consists of a notary, two
junior notaries, secretaries, an accountant, arlamp with a college degree, and other support

staff (Plug et al., 2003).

Why solitary offices are unappealing

Vogels et al. (2002) examined the factors that discourage junior notaries from starting up or purchasing a solitary office.

A solitary office consists of one notary, some junior notaries and other staff; in an associative office several notaries are

active. Succession of a notary and entry as a notary in an existing associative office are seen as far more appealing

options to enter the notary profession. Some of the bottlenecks for establishing a new office (solitary of associative) or

taking over a solitary office that were mentioned include:

The supply of work is too complex for one person to handle

It is hard to obtain and maintain a good position in the market with a solitary office
The high up-front investments and the difficulty to attract capital

The amount of goodwill that has to be paid

Relatively few possibilities for consultation

Risks in case of illness

Finding suitable support staff and junior notaries

5.5

Geographical distribution of notary offices

As we will discuss in the next section, the protinaf the notary’s office is an important factor

in the choice of customers between notaries. Thezethe number of potential customers per
notary can provide an indication of the accessibdf notarial services.

The greater freedom of establishment was expeottghtl to a more equal geographical
distribution of notaries over the country. Indethd, geographical distribution seems to have
improved in the first three years after the intrctihn of the new Notary Act. Between 1998
and 2003, the number of population per notary dgesse from 12,365 to 11,284. The
percentage of areas with 13,500 or more popula@motary declined from 34 in 2000 to 21
in 2002. Thus there are fewer areas with a verydemsity of notaries than before. The

percentage of areas with 11,500 or less populg@@smotary increased from 29 in 2000 to 42 in
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2002. Thus there was also growth in the numberedsawith a very high density of notaries
(Vogels et al., 2002).

In 2003, the district of Amsterdam had the lowashber of population per office (8,228),
followed by the district of Assen (9,225). The digtof Zwolle had the highest number of
population per office (13,523).

Price consciousness

Vogels et al. (2002) conducted a telephone survesputdy the use of notarial services by
consumers between 1999 and 2002. Among the 200rdepts of the survey, 29 percent
consumed notarial services in 2002 because theghh@house. Other important reasons to
visit a notary included; drawing up a will, takingt or altering a mortgage, and settling an
inheritance. Between 1999 and 2002, the percemite respondents who visited a notary for
family services declined. Two probable causes efdicline are changes in family law
(inheritance law in particular) and the increasthimfee for family services.

The respondents tended to find their notary thrahgHollowing channels (Vogels et al.,
2002):

Family, friends and acquaintances

The yellow pages, white pages or a city guide
The other party in the real property transaction
A (financial) advisor

The two most important factors in choosing a notarythe place of establishment and
recurring business with the same notary. For abautarter of customers the place of
establishment was the most important reason tosshti®ir notary. People tend to return to the
same notary once they have used his services.02, 2Me third of customers stated that they

chose their notary because of recurring business.

Vogels et al. (2002) analyzed changes in consumea\bour with respect to prices for notarial
services over the period 1999-2002:

Comparing ratesThe share of respondents comparing rates betma@any offices increased

from 8 to 14 percent. The share of respondentmgttiat prices really affected their choice of
a notary remained low: 2 and 9 percent, respegtivel
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Negotiating ratesThe share of respondents discussing rates witltaay before concluding a
transaction increased from 15 to 22 percent. A miowler percentage stated that notary fees

are really negotiable: 3 and 5 percent, respegtivel

Clearly, the importance of price as a decisiondiais growing, but it remains a minor factor.
Thus, currently, price competition is only of lieit importance to consumers’ choice of a

notary.
Number of notarial deeds

Between 1985 and 2004, the number of notarial deetsased from 911,092 to 1,688,054,
with a peak in demand in 1999 because of a budyauging market. Since the number of
notaries also increased over this period, we didsee a significant change in the number of
deeds per notary (1117 in 1995 and 1151 in 2004, fdam KNB). The new Act did not affect
total demand for deeds for which notaries are lggabjuired, since notaries kept their
professional monopoly.

Vogels et al. (2002) analyzed trends in the nunsbeotarial deeds in the period 1997-2601.
The number of deeds per notary differs greatly betwnotaries. In 1999, the top 5 percent of
notaries produced 2,353 deeds, whereas the botmencgnt produced only 241 deeds. Some
of the notaries in the latter category mainly pded legal advice.

Real property services

More than 60 percent of notarial deeds are relatedal estate services. Some 60 percent of
these real estate services are mortgages, thedshds in this category mainly concern
conveyance of property. The share of real estatéces in the total number of deeds did not
change much over the period 1997 to 2001 (62.6&rH percent, respectively). Because of
developments in the housing market, we see a ped899 (65.4 percent).

Family services

Between 1997 and 2001, the share of family servitése total number of deeds declined from
24.0 tot 21.5 percent. The deeds in this categeryrainly wills (78 percent in 1997 and 72.3
percent in 2001). The declining share of familywgsss is mainly due to lagging growth in the
number of wills. Mostly likely, this drop is thes@lt of changes in the law governing
inheritances. It is not known with certainty whathetaries brought down the share of family
services in their total workload by charging higled, a fear among some opponents of the new
Notary Act. It is not likely, however, since 99 pent of all notaries processed family related
deeds in 1999 and in 2001.

2 EIM relies on data from the tax authority and the Central Register of Wills (Centrale Testamenten Register).
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Corporate services

Between 1999 and 2001, the percentage of deelie itorporate practice increased from 6.2 to
8.1 percent. The absolute number of these deeds$nai®eased, from 111,600 to 121,600. The
large offices, with more than 20 employees haneliively more deeds in the corporate
practice than small offices. In offices with mohan 20 employees, 14 percent of deeds were
related to corporate service in 2001, in officegwiO to 20 employees 9 percent and in offices

with 10 or fewer employees 7 percent.

5.8 Notary fees
We draw on two studies on notary fees: Vogels.g2802) and Wils and Oostdijk (2004). The
first study is based on a survey among 265 notHiges, the second study on a survey among
272 offices. Both studies analyze fees for eiglmrmn notarial deeds. Table 5.1 presents the
development in notary fees over the period 199204.
Table 5.1 Development in notary fees, 1999-2004
October 1999 April 2002 Change  September 2004 Change
(fixed fee) (average fee) 1999-2002 (average fee) 2002-2004
€ € % € %
Family services
Marriage contract, two wills 541 758 40 868 20
Partnership agreement 279 353 27 388 12
Will 145 245 69 286 28
Real estate services
Mortgage + conveyance 3,554 3,007 -15 2,284 -21
(€113,500)
Mortgage + conveyance 2,196 2,098 -4 1,817 -13
(€245,000)
Mortgage + conveyance 1,779 1,733 -3 1,599 -7
(€363,000)
Mortgage + conveyance 1,711 2,029 19 1,882 -9
(€590,000) and two wills
Conveyance yard 280 499 78 578 24

Family services

The fees for family services increased considerabthie period following the introduction of
the new Act. Between 1999 and 2004, the price fawithg up a will almost doubled, the price
for a marriage contract with two wills increased@flypercent and the price for a partnership
agreement increased by almost 40 percent. In 20092 20 percent of notary offices charged
fees for family services below the fixed fees 099¢Vogels et al., 2002). Although the strong
hike in fees took many policymakers by surprise,dbtual fees for low-income households are
still lower than the price cap (Ter Voert and Vawijk, 2004).
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The hike in fees for family services is not likétybe the result of the new Act alone. The work
involved in drawing up deeds in this category Has hecome more complex and time
consuming — partly due to changes in the law gamgrimheritance. The notary’s honorary fee
and the expenses related to inquiries make up ¥&npercent of a client’s fee. Other elements
of a notary’s fee can include legal charges, regfisin fees, conveyance tax, and costs for
registration with the land register (Wils and Odktd®2004). The increase in legal charges had a
noticeable impact on notary fees (Ter Voert and Eaijk, 2004).

Real estate services

Policy makers also expected the fees for real ptppgervices to decrease — and so it happened,
even in the presence of higher housing prices.fé&g as percentage of the value of real estate
declined strongest for high-priced real estates Teivelopment is remarkable since the fees
often are a percentage of the value of the promenyeyed. In 2002, about half of all notary
offices charged fees for real estate services btHeviixed fees of 1999 (Vogels et al., 2002).
Only the fee for conveyance of a yard increaseds iferease is not surprising: under the old
regime of fixed fees, conveyance of small parcals$ & particularly low fee.

Variance in fees

Vogels et al. (2002) and Wils and Oostdijk (200épanalyzed the variance in fees between
notary offices. Table 5.2 presents the averageftedhe five percent cheapest and the five
percent most expensive offices in 2002 and 2004.t&ble shows that fees vary widely. The
difference in fees is even greater in 2004 tha20id2. Small offices tend to charge lower fees
than large offices, with solitary offices being ttteeapest.

Table 5.2 Notary fees charged by the cheapestandt he most expensive offices, 2002 and 2004
Average fee for bottom 5 % Average fee for top 5 %
2002 2004 2002 2004
€ € € €
Family services
Marriage contract, two wills 547 526 1,027 1,386
Partnership agreement 279 269 438 576
will 157 160 378 522
Real estate services
Mortgage + conveyance (€113,500) 1,871 1,194 4,054 3,859
Mortgage + conveyance (€245,000) 1,589 1,146 2,495 2,550
Mortgage + conveyance (€363,000) 1,368 1,067 2,043 2,158
Mortgage + conveyance (€590,000) and two wills 1,616 1,326 2,466 2,558

Conveyance yard 306 319 697 1,062
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Based on the variance in fees in 2002, Vogels. €2802) clustered notaries in four different
groups. Some 45 percent of offices follow the sanieing strategy as under the system of
regulated fees. They charge relatively low feeddarily services and relatively high fees for
real estate services. Indeed, Dijkstra and Aal{i062) find that some 40 percent of notary
offices still cross-subsidise family services wétlirnings from real property services. 28 percent
of offices belong to the group of price fighterS.@rcent of offices based their fees on costs.

The remaining 2 percent of offices charge partitylaigh fees.

Notaries’ earnings

Based on data from Statistics Netherlands (CBS) andail survey, Dijkstra and Aalbers
(2002) analyzed turnover of notary offices. Theaydfithat notarial deeds make up some 94
percent of total turnover, legal advice is partthed remaining 6 percent. Real estate services
contribute most to turnover: on average, they mgksome 65 to 70 percent of total turnover,
depending on cycles in the housing market. Betwestary offices, this share varies between
12 and 90 percent. On average, some 15 perceatraiver is related to family services, with
their share in earnings varying between 1 and 38epé Some 9 percent of turnover is related
to corporate services, with their share varyingMeen 1 and 47 percent. The contribution of

corporate services is particularly high in largéany offices.

Profits declined after 1999, mostly as a resultlafer market demand for real property
services. In 2003, average profits per notary (FaEpunted to € 224,408, with the top 5
percent making € 655,000 and the bottom 5 percaking a loss of € 273 (Ter Voert and Van
Ewijk, 2004).

Notaries’ costs

Notaries’ costs can be divided into five major gatges (Dijkstra and Aalbers, 2002, cost
shares for 2000/2001):

Personnel costs (70%)
Office costs (17%)
Housing costs (5%)
Depreciation (5%)
Interest payments (3%)
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The new Notary Act was expected to drive down cdsttually, average total costs increased
by 8 percent between 1999 and 2001, but declinestatat between 2002 and 2003 (Ter
Voert and Van Ewijk, 2003). Half of the increasedised by an increase in personnel costs.

Interest payments and housing costs also contdiioténe increase in total costs.

Notaries have become more cost consciousnessthimaetroduction of the new Act. In 1999,
only 1 in 4 notaries used timesheets to keep thagk much time was spent on which activities.
By 2001, 1 in 2 notaries used timesheets. Additlpnaotaries spend more time on improving
the efficiency of internal processes by implememtiew information technology.

If the new Act fosters competition, then higher kading costs are to be expected. Indeed,
Vogels et al. (2002) find that these expenses aszé markedly in 1999 compared to 1998. For
large offices, marketing expenses decreased agaidd0 and 2001, however. Large offices
can focus on corporate services, for which theyrenon recurring business with customers.
Marketing expenses for small offices continuedhtréase between 1999 and 2001. They are
more dependent on infrequent individual customeesiing family or real estate services.

5.11 Quality

As discussed in section 3.7, the quality of notagavices has three dimensions: integrity
(impartiality and trustworthiness), legal qualiguglity of deeds) and commercial quality
(treatment of customers). Only the latter dimensibquality is easily observable for
customers. A customer satisfaction survey conduayelM shows that customers are
generally satisfied with service levels: the introtion of the new Notary Act did not lead to

low perceived quality.

The number of complaints against notaries is afulsabeit imperfect indicator of quality. It
is an imperfect indicator since complaints somesimeger to notarial services performed (far)
in the past. Moreover, supervisory bodies may liasemplete administrative data on the

number of complaints processed.

KNB data on the number of complaints filed are nwashplete. The KNB does not administer
complaints filed directly at the Supervisory Chambeat other bodies. Therefore, these data
do not provide a complete picture. Between 19992418, the number of complaints filed at
the KNB decreased from 309 to 254. Most complaivéee related to commercial quality (Ter
Voert and Van Ewijk, 2004), which is not surprisigigen the observation at the start of this
section. Most of the complaints are not directiywfarded to the Supervisory Chamber. First,
the KNB tries to solve the issue via correspondehrca third of the cases, correspondence was
not necessary since the conflict had been solveddy or the complaint had been withdrawn.
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Correspondence tends to solve most issues: onbefdent of all complaints filed with the
KNB is forwarded to the Supervisory Chamber (Teek@nd Van Ewijk, 2004).

Between 1999 and 2003, the number of complaired fi¥ith the Supervisory Chambers
doubled from 150 to 300. Half of the complaints evdeemed admissible, legitimate and
substantial. One-sixth of the complaints resultedisciplinary action against a notary. This
ratio did not change over this period. In 2003 2864, the disciplinary judge produced several
judgements on the boundary between entrepreneuasidifegal tasks of notaries. The
disciplinary judge disapproved of commercial irtitias that undermined quality of services
(Ter Voert and Van Ewijk, 2004).

Researchers from Leiden University examined theeld@ment of ethics in the notary
profession after the introduction of the new Aant of the findings of this study are (Ter
Voert and Van Ewijk, 2004):

Notaries have become more commercially minded. desalt, they tend to pay less attention to
the quality of their services and the responsiégirelated to their profession (think of the
importance of legal certainty for society).

Compliance with several rules of conduct has dighiad, in particular compliance with the
full-service obligationhinisterieplich], cooperation in case of transfer of documentd,tha
prohibition on financial commission. Half of thetades state that they comply less frequently
with regulation on informing customers about thasamuences of a notarial deed and about
withholding their services.

The majority of notaries think that the existindtate in the profession leads to a low self-
cleaning capacity: remarks about possible non-ciamgé to colleagues are not welcome.

Conclusions

A survey of the developments in the market for nataervices before and after the

introduction of the new Notary Act brings us to fb#owing conclusions:

Number of (junior) notariesThe new Act was expected to speed up the appeirtof junior
notaries into notary positions. The number of jumiotaries declined — due to a smaller inflow
rather than a greater outflow. Growth in the nuniferotaries did not accelerate after 1999.
Since most of the newly appointed notaries joingstiag offices, the number of independent
offices grew at an even lower rate. The size odnooffices increased, but this trend had
already started before the introduction of the Aeiv
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Geographical distributionThe greater freedom of establishment was expéotksghd to a more
even geographical distribution of notary officestaty density indeed developed positively;
the tail of the distribution became smaller over ylears 2000-2002.

Price as a decision factotJnregulated fees were expected to make customens price
conscious. Evidence shows that the importanceioé s a decision factor is growing, but it
remains a minor factor. The two most importantdesin choosing a notary are the place of
establishment and recurring business with the saotary.

Number of notarial deed#\s the new Act maintained the professional mohppbnotaries,
structural demand for legally required notarialdke®as not expected to change. Demand
showed some fluctuations because of the housingahawvhich determines a major part of an
average notary’s workload. All notaries remain\azin providing family services.
Development of feeBees for family services increased much strotigger expected after
introduction of the new Act. Fees for real est@evises decreased, which was expected. Many
offices still follow a policy of cross-subsidisatidetween different services, i.e. pressures from
price competition are not very strong yet.

Notaries’ costs and earningBluctuations in earnings of notaries seemed tmaialy related

to the housing market. Costs were inflated, madslya result of higher personnel costs. As
expected, notaries seem to become more cost cosseigreater number of notaries used
timesheets to keep track of how much time was spenthich activities.

Quality of notarial servicesCustomers remain satisfied with the quality o¥/&ees provided.
The number of complaints filed grew rapidly aftiee introduction of the new Act and
compliance with the rules of conduct and other k&tgnn seems to decline.
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6.1

The evaluation of 2003

In the four years following the introduction of th899 Notary Act, a specially appointed
Commission monitored the developments in the nqtaofession. The Commission published
its findings in a final report in 2003 (Commissie@Mtoring Notariaat, 2003). In this chapter,
we review the Commission’s findings and recommendatfor policy - and the reactions from

involved parties.

Development of competition

Generally, the Commission judged positively abbetdevelopments after the introduction of
the new Act. Customers enjoyed greater freedonhoice and the Commission did not think
that the continuity and accessibility of notariehdces had been endangered.

The new Act did not seem to be successful in breptie monopoly position of incumbent
notaries. The number of independent offices didreally grow substantially after the
introduction of the Act after all. Freedom of edisttment is limited through high barriers to
entry and too much regulation. Requirements fooagment as a notary are higher than
necessary. The Commission deems it necessaryttefigtimulate entry before competition
can really take off.

The new Act seems to be have had little impactragep. Many notary offices base their fees
on standard earnings that they wish to make, wisitypical behaviour of firms in markets

with fixed fees. This practice could only be justif if fees for real estate services are based on
costs and family services are loss making, but ssiobt the case. Fees for real estate services
still include high profit margins, and fees for filgnservices have increased sharply. The
Commission expects fees for real estate serviclgstounlecrease substantially if the number of
entrants increases and competition takes off.

Businesses seem to benefit more from lower feesefdrestate services than households. The
main reason for this difference is the greater tiajon power of business clients. Only
households who bought relatively expensive housgs/ed substantial price breaks.

In the years following the introduction of the Afies for real estate services were limited to
ranges. These ranges were based on pre-1999 érsdS3ince the fixed fees were used as a
point of reference, notary offices did not haverargy incentive to bring their fees in line with
cost levels. The Commission thinks that reductiorfees for real estate services are certainly
possible.
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6.3

Recommendations

The Commission did several recommendations to fastepetition in the notary profession:

Abolish the business plafihe requirement to have a business plan apprioy@icommittee of
experts protects the interests of incumbent natafibe Commission thinks the business plan
discourages junior notaries to apply for appointh@ana notary — and sees the requirement to
evaluate the business plan as a costly instruriierdbolish this barrier of entry, the business
plan should be replaced with tighter supervision@fly established offices.

Reduce the length of the work placem@&iie Commission recommends to reverse the decision
to lengthen the duration of the work placemenfdoior notaries from three to six years. Six
years is simply too long, especially for junior amaés who work part-time. The duration of the
work placement acts as a barrier to entry and disges students to choose the notary as their
profession. Additionally, it should become possiisle€ount experience acquired in other legal
professions toward the work placement requirement.

Introduce the salaried notaryrhe salaried notary is an attractive alternakdrgunior notaries,
especially for those who want to work part-timeeTihtroduction of the salaried notary can
broaden the supply of notarial services, in pal@icwhen he or she can be employed by parties
outside the notary profession.

Allow for specialisationThe obligation to offer the full range of notar&rvices is old-
fashioned and it ignores the complexity of the entmotary profession. Specialisation will
foster competition, and it makes the professionenadtractive.

Examine whether it is proper practice to pay godidier the acquisition of a public office.
Newly appointed notaries often have to pay higham®of goodwill. This practice makes it
more difficult for junior notaries to take over aristing post.

Implement a system of periodic inter-fraternal enagilon Peer review should be used to
evaluate compliance with rules of conduct. The timaaof a Notary Inspection coordinating the
oversight of compliance should be considered. Messto create more transparency about the
performance of notary offices are of great impazéan

Provide clients with better price informatioNotaries should inform their clients in advance
about the fees for service. Currently, many cli@atssumers receive such advance information
too rarely.

Reactions to the report
KNB

The KNB agreed with most of the findings of the Goission, although the KNB thought the
Commission paid too little attention to the finadgiroblems faced by about 50 notary offices.

50



The KNB did not agree with most of the Commissia@sommendations based on the
findings. It did not see the business plan as anirrier to entry. The KNB also opposed
reducing the duration of the work placement. Acaaydo the KNB, most junior notaries see
the work placement as an important condition favjing high-quality notarial services when
they have assumed the post of notary and not abstruction. In line with the Commission’s
recommendation, the KNB suggested to open theiposif salaried notary, but only if
employed by another notary. If other firms couldoboy a salaried notary as well, impartiality
of notaries could be undermined. The KNB also ttbygying for goodwill to be normal
practice in a free market. Finally, the KNB pointgdspecialisation within larger notary offices
- and the disadvantage of having clients to tr&velifferent notary offices for different services
(Notariaat Magazine, February 2003).

Consumers Union

After publication of the Commission’s final repaitie Consumers Unioi€ponsumentenboid
recommended to monitor the notary market yet amotbar. If the fees would continue to rise,
then fees should be regulated. The Union judgegitggcompetitive pressures to be the main
reason for the hike in fees. Entry barriers weitkteb high, limiting competition. Unlike the
KNB, the Consumers Union reacted positively toghggestion of non-notaries (including the
Union itself) employing salaried notaries (Notatikkgazine, March 2003).

Home Owners Association

The Home Owners AssociatioWdreniging Eigen Hu)sagreed with most of the Consumers
Union’s reaction to the final report. The Asso@atdeemed competitive pressure to be too
low, which resulted in notarial services becomingrenexpensive. The Association thought it
time for drastic measures to foster competitiothanmarket for notarial services.

Experiences of a notary and a junior notary with th e 1999 Notary Act

To obtain a practical understanding of the impact the new Act is having on the profession, we conducted two open

interviews. We asked a notary and a junior notary about their experiences with working in a liberalised market.

The notary, Mr. B, had been appointed as notary in 2000. He is one of the notaries working at an interdisciplinary office

in The Hague. Four notaries and eight junior notaries work at the office, next to 40 lawyers. B. is specialised in real

estate services.

The liberalisation of the notary market has had several consequences for the office in which B. is working. He noticed

that clients have become more price conscious. Fees for real estate services have been halved. Because of the low

profitability of family services, the office has decided to only offer these services to regular clients in the nearby future.

B. expects family services to be offered only by small notary offices in the future.
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Experiences (continued)

In B.’s opinion, liberalisation of the notary market brought many positive things. He has definitely become more of an
entrepreneur since the introduction of the new Notary Act. He argues that there are several bottlenecks in the current
regulation of the profession. First, there is a tension between the obligation to offer the full range of services and the
commercial risk: some notarial services are just not profitable. Second, he does not think the business plan to be useful;
notaries are able to judge themselves whether or not to open an office. Third, he sees the quality control by the KNB as

too repressive in nature.

B. thinks liberalisation has lowered the quality of notarial services. Market forces make notaries less attentive to the
quality of their services. The resulting growing number of claims against notaries increased premiums for professional
liability insurance considerably, creating upward pressure on fees. B. wonders how customers trade off price breaks
against lower quality of service. A return to regulated fees would positively affect the quality of notarial services and

could make family services more affordable.

The junior notary, Mrs. L, works at a small notary office in Geertruidenberg since 1998. There is one notary active in this
office, L. is the only junior notary. In one or two years, L. would like to be appointed as a notary herself. Although many
junior notaries do not want to work as a notary in a solitary office because of the high commercial risk, this does not
deter L., although she does mention the uncertainty about the market for notarial services as a difficulty.

L. also experienced several changes after the introduction of the new Act. Often customers phone ahead to ask about
price of notarial services. It is increasingly common for customers outside the region to contact the office. Preparing
price quotes turns out to be quite time consuming. At this particular office fees for real estate services also decreased,
while the rates for family services increased. L. thinks competition is fierce everywhere, not only in larger cities. The

fierce competition puts pressure on the collegiality in the profession.

L. does not think the quality of notarial services suffered after the introduction of the new Notary Act. She thinks
professional standards prevent notaries to lower quality. She acknowledges that the temptation to provide lower quality

services has grown.

She thinks the longer duration of the work placement to be a useful part of training to become notary. According to L.,
greater consumer awareness of the importance of high-quality notarial services is crucial. The KNB could have a role in
increasing this awareness. This way, customers know better what to pay attention to when choosing a notary and what

they pay for.
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7.1

International comparison

In this chapter, we compare the Dutch notary psifesto the organisation and regulation of
the profession in the United States, Belgium, Genrend Quebec.

The United States

The United States does not have the Latin notastegy. Before we launch into a discussion of
the differences between the American notary pubiit the Latin notary, we first look into
differences between the American and the DutcH egaem.

The Netherlands is organised under a Civil LawaystThe Civil Law system originated from
Roman law and can be found in almost all Europeamties, Latin America and parts of Asia
and Africa. The main characteristic of the CiviMLaystem is that laws are laid down in

legislation. The adversarial approach is confirettdly litigious cases.

In the United States we find a Common Law systehickvoriginated in England during the
Middle Ages. In a Common Law system, the law isadeped through judgements.
Jurisprudence is the most important source of Tdve. adversarial approach can be found in all
aspects of the Common Law system. For instancenWwhging a house, the buyer and the
seller can seek independent judicial advice, witeneaer the Civil Law system both parties

are advised by one notary, who is independent mpaitial.

Every state in the United States has its own Ndtary. Thus regulation governing the
profession differs from state to state. A true sdemse is the state of Louisiana. In contrast to
all other states, this state has a Civil Law systEhis part of the United States used to be a
colony of France, and therefore adopted a diffdiamtsystem. As a result, the state of
Louisiana has the Latin Notary, just like the Neldueds.

Not a legal professional

In Common Law jurisdictions, lawyers are the omgdl professionals. The task of a legal
professional in the United States involves bothingjtegal advice and representing clients in
Court. Every lawyer in the United States has thbarity to represent clients in Court. In
contrast, in Civil Law jurisdictions the legal pession is divided in two groups; only lawyers
have the authority to represent clients in Coutteolegal experts merely give advice. The
Dutch Latin notary is a legal professional, buisaot allowed to represent clients in Court.
The notary public is not a legal professional. Aswill see, many differences between the
Dutch Latin notary and the American notary pubho de explained by the fact that the Dutch

Latin notary is a legal professional and the Aneriootary public is not.
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Function and the duties of a notary public

An American notary public is a ‘citizen of high nabcharacter and integrity’, who is legally
empowered to witness and certify the validity ofdments and take attestations and
depositions. He is not a person who practises &wA@bin, 2000). The Latin notary is an legal
professional like an attorney who also preparesishents on behalf of both sides in a
transaction and ensures that these documents neeleigial requirements of the appropriate
jurisdiction (Thaw, 2000). Giving legal advice améking up notarial deeds is the most
important function of the Dutch Latin notary. Inntast, the American notary public is strictly
prohibited to give legal advice and draw up docuts@nless he is also an attorney. For legal
advice or drawing up official documents one needsitn to a lawyer, but the notary public is
not impartial and independent like the Dutch Laitary. The main function of the American

notary public is to deter fraud. The notary puldiptimary activities are (Barassi, 2004):

Taking oaths and declarations regarding the trlithaterial statements contained within
documents that require such an act.

Attesting or acknowledging acts by witnessing tigmisg of a document; the notary verifies

the signer’s identity, checks the validity of thgr&ature, countersigns and seals the document.
Certification by warranting the truth of a factoae the mere act of witnessing a signature. The
notary can certify a copy of a document for exanfggl€omparing it to an original.

For many documents, the law requires notarisatiantain affidavits, deeds and powers of
attorney may have no force of law, unless theypaoperly notarised. The most common
document in the US for which notarisation is regdirs a deed conveying land. If notarisation
is not required by law, someone can involve a ryaiaistrengthen a document’s validity and
protect it from fraud. Only if the notary is uncrt of a signer’s identity, willingness or general
competence or when he has a good reason to stispetthe can refuse to notarise a

document.

A document can be notarised if it contains:

Text committing the signer in some way
An original signature
A notary certificate, which may appear on the doentitself or on an attachment.

When notarising a document, the notary completesitiiary certificate and signs it. The notary
has to determine the identity of the person redqugs$he notarisation. The notary may not
notarise a signature of a person who has not apgémfore him. The notary has to affix his
notary seal to every notarised document, which reissthe integrity and authenticity of the
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signature on the document. It does not ensurentegrity and authenticity of the document’s

contents.

Unlike the Dutch Latin notary, the American notarblic is not responsible for the accuracy or
legality of the documents he notarises. The natartifies the identity of the signers, who are
responsible for the content of the document. A duent of an American notary public has little
probative value in Court, while a document of adbutatin notary has strong probative value.

Appointment of a notary public
Several state officials, including the governoddgas and county clerks can appoint a notary
public. The notary public gets appointed for a tefrseveral years, generally four to six years.

The requirements one has to meet to become an éameniotary public vary between states, as
each state has its own notary law. In general samedo wants to become a notary public has

to meet the following requirements:

Be at least 18 years old

Be a resident of the State
Able read and write English
Not be a convicted felon
Have filed an application
Taken an oath of office

Most states require the payment of an applicatgenaind a bond. For example in the State of
California one has to pay a $ 15,000 bond befoeeaam become a notary public, in order to
provide some protection to the public. The bondfiems as a limited fund for paying claims
against the notary public. The amount of the badffdrd between states.

Many states also require the passing of an exameXample, the state of California put
together a handbook in which the duties of the nyadee briefly described. With this handbook
an applicant can prepare himself for the state eXdrase exams are not comparable to the high
requirements for Latin notaries. The required etlanaof a Latin notary is more comparable to
the required background of an attorney in the US.

After a notary is appointed he is authorised tosjg® his notarial services throughout the state

in which he is appointed. He is not allowed to pffis services outside his own state, but he

can notarise documents from another state or cpuntr
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The number of notaries in the US is not cappedrd hee about 4.5 million notaries in the US
(estimate of the National Notary Association). Watpopulation of about 296 million, some 66
people share one notary. Notary density is muchdrign the US than in the Netherlands (in the
Netherlands, on average some 12,000 people shaneatary). The difference is probably
partly due to the low barriers to entry in the US.

Regulation of fees

The American notary public receives his fee fromdiient. Most states regulate fees in their
notary law. But there are also states without r&gal fees, like Alaska. The level of the
maximum fees differs from state to state. For eXanmgpnotary in California can charge $ 10
for an acknowledgement, whereas his colleague ssddiri can only charge $ 2.

Most states also regulate the travel fee a nogaajlowed to charge. There are a lot of so-called
mobile notaries in the United States who travebssitheir State to offer their services. Most
states also regulate which services the notarychafer for free, for example: in many states
charging a fee for absentee ballots are not allowed

Developments in America’s legal system

Initiatives have been taken to create some kiral@¥il law notary in the US. One initiative is
by a team of professors of the Preventive Law Qasftthe University of Colorado. They
considered the introduction of a properly educated trained non-litigious lawyer.

Another interesting initiative is the creation o€gber Notary in 1993 by the Information
Security Committee of the American Bar Associatibhis Cyber Notary has some
characteristics of the Latin Notary. His main dutyuld be to ensure the security of business
communication on the ‘electronic highway'. The witiéés of the Cyber Notary would not be
limited to that of the notary public; the Cyber Biotis also allowed to authenticate documents.
That implies that he has to verify whether the 'eemd execution of the document is in
accordance with the law (Barassi 2004).

The concept of the Cyber Notary is not yet mateseal, but it did result in the adoption of laws
creating a new legal profession in the states ofiéh and Alabama. The purpose of the new
laws was to heighten the trust in the integrityAaferican documents abroad (Thaw, 2000). In
many civil law jurisdictions and also in other cowmmlaw jurisdictions, the authentication of a
document is an affirmative requirement for manysections. But authentication does not play
a major role in the United States and this lackroper authentication resulted in rejections of
documents by public authorities abroad. The auilkesrabroad then often required the re-
execution of a transaction before a notary in theimtry and the attachment of a legal opinion

by a United States lawyer (Barassi, 2004).
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7.2

In 1997, the state of Florida introduced the indgional notary, comparable to the Latin notary.
Only attorneys with five years of experience ingbicng law who passed a special exam, could
become an international notary. The Florida intéomal notary is given the power to perform
any act that a Florida notary public may perforine ocuments of the Florida international
notary are for use in the United States and abrblagl state of Alabama also created an
international notary, although their rules for theernational notary are not yet as extensive and
detailed as those for the Florida internationanp{Thaw, 2000). The documents of the

Alabama international notary are only for use atiroa

Belgium

Belgium has a Latin notary profession, just like Netherlands. The Belgian notary performs
activities that are similar to the activities oétButch notary: he draws up legally required
deeds and can act as a legal advisor. In 2000waNie¢ary Act was introduced in Belgium, but
regulation of the notary profession remains stRegulation of the notary profession in
Belgium is comparable to the regulation that existader the old Notary Act in the
Netherlands — in some respects it is even stricter.

Appointment
The Crown appoints notaries — and also junior megaiT o be appointed as a junior notary, a
candidate has to meet the following requirements:

A six-year university education, involving five ysaf law study and one year of specialisation
in notary law
A three-year work placement

Passing a written and oral exam

Upon completion of university education and spésadion in notary law, the candidate
becomes a licentiate. After the work placementeniiate can become a junior notary if he
passes the special exam. After the licentiatesegabe exam, a classification is made based on
the test results and two advices; one from theipgbbsecutor, another from a regional
advisory committee of notaries. The best candidgé¢sppointed as junior notary. The
licentiate and the junior notary both perform theng activities. The main difference between
them is that the junior notary is allowed to repléice notary, while the licentiate is not.

There are three ways for a junior notary to becametary (Schaumans, 2005). First, a special
committee can appoint a junior notary if a postdmes vacant. The committee selects three
candidates for the vacant post. The Minister ofideiselects one of the three junior notaries for
appointment by the Crown. Second, a junior notary associate himself with a notary. The
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junior notary then works at the same post as ti@ynoand is authorised to perform all actions
the notary is granted by law. When the notary ceageactivities, the junior notary can assume
his post. This type of appointment is attractivehasjunior notary enjoys job security as an
associate-notary. Third, a junior notary can b&eads a substitute notary for a notary who is
temporarily unable to carry out his activities.

Like the Dutch notary, the Belgian notary has t@tan oath upon appointment. The Belgian
notary is subject to the Belgian Notary Act andridgulations of the notary organisations.

Numerus Clausus

The number of notaries and the number of junioaries is regulated in the Notary Act. To
guarantee accessibility of notarial services imangith low population density, the regulated
number of notaries per population is higher in ¢haeas. Article 31 of the Notary Act sets a
maximum of one notary per 5,000 inhabitants inriditst with less than 75,000 inhabitants; per
6,000 inhabitants in districts with 75,000 to 18@0nhabitants; per 7,000 inhabitants in
districts with 150,000 to 250,000 inhabitants. bligtally, the actual number of notaries
exceeds this number in some districts. Vacanciéisese districts do not result in the
discontinuance of a post, however. A post can balgbolished when advised so by the
disciplinary board and the president of the Coline legal number of notaries is also a
minimum: the number of notaries should be equaktgreater than the legal number minus
one. For instance, if regulation sets a maximurhOohotaries for a district, there should be 9
notaries at a minimum. In practice, the numberatéries sometimes falls below the minimum
(Schaumans, 2005).

Geographical distribution

A notary’s location in a district is also regulatédlegal district is divided into areas that often
correspond with borders of municipalities or comitias. A notary gets appointed for one of
these designated areas. He is only allowed to lestadr relocate his office inside this area. A
notary can obtain legal permission to relocatexpaed his area of service, according to a strict
procedure and after publication of the accompanifagal Decree. In practice, primarily
expansions are requested. Outside his distriahdhery is only allowed to draw up notarial
deeds if the presence is required of a client vidamorarily) resides outside the district (for

example, hospital patients or convicts). Provideggl advise is allowed outside the district.

Cooperation and specialisation

With the new Notary Act in Belgium, associationsvieen a junior notary and a notary or
between two notaries become possible, on the dondhat both persons are active in the same
district. The primary aim of this change was toropp the profession for junior notaries. In the
Netherlands, notaries already started to form @asons before the 1970s.
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Interdisciplinary cooperation between notaries land/ers or tax consultants is not allowed in
Belgium. Specialisation is not allowed either: eackary is obliged to provide the full range of

notarial services.

Regulation of fees

Fees are regulated by Royal Decree. A client'ctaesists of three elements: the notary’s
honorary fee (regulated by lalyj registration fee at a minimum of € 25 to belpeith each
notarial deed (and to be transferred to the Departrof Finance), and some miscellaneous
expenses related to drawing up the deed. For ayndt@ only way to earn a higher income is

to supply more notarial deeds or to provide mogall@dvice.

Notary organisations

Several organisations are part of the Belgian gqiasfession. The National Notary Chamber
(Nationale Kamer van the Notarigatas created with the introduction of the new Nyt

Act. It is comparable to the KNB in the Netherlan@lse National Notary Chamber has the

following tasks:

Creating regulation supplementary to the Notary Act

Standardise and oversee the notaries’ accountithgdministration

Appointing members of the committees involved vefipointing (junior) notaries

Management of the notary fund meant to subsidisg fier low income households. All notaries

donate 1.5 percent of their annual income to tinisl f

The Provincial Notary Chambemrpvinciale Kamers van Notarisseare authorised to handle
complaints against notaries. They also have theepoWor disciplinary actions, to oversee the
administration of notary offices, and to validatafttagreements of associations and the

foundations of notary firms.

Other institutions that are part of the Belgianamgtprofession include:

Appointment committees

Advisory committees, advising the Provincial Chansben appointment of junior notaries.
Royal Federation of Belgian Notarigsohinklijke Federatie van Belgische Notarissen

providing information on notarial services to théfic and facilitating knowledge exchange

between notaries.

% As of 2004, a notary is allowed to charge more than the regulated fee, but a client can always demand the regulated fee.
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7.3

Notary AssuranceNotariéle Zekerheidhandles customer complaints and intervenes dext
face financial problems.
Notary Insurance\(erzekeringen Notariagtrepresents notaries in Court proceedings related

their responsibility as a notary.

Some statistics

At the end of 2003, 1,306 notaries were active, 207 offices (KFBN, 2004). On average, one
notary serves 8,000 people, against 12,000 in #thd¥lands. Annually, some 2 million people
visit a notary. In 2003, 747,009 notarial deedsenmoduced. On average, a Belgian notary
produces 572 deeds annually, about half the nuptoeluced by a Dutch notary. On average, a
notary office consists of 4.7 employees. Clearlgigan notary offices are much smaller than
their Dutch counterparts: a Dutch solitary offidere counts on average 8 employees.

In 2003, 80 junior notaries were appointed, of w30 filled vacant posts; 41 chose to
associate with a notary. As of 2004, the numbgumibr notaries that can be appointed is
capped at 60 per year.

Germany

The German notary’s activities are similar to the\dties of the Dutch notary. The notary
profession is highly regulated, just like the Balgprofession. A specific feature of the German
system is the existence of three types of notaries.

Three types of notaries

The type of notary differs between regions. Finzbstly in Eastern Germany but also in the
South-West, we find thlauptberuflicher Notawhose work as a notary is their single
occupation. In total there are 1,700 of such netain 11 stated &nded). Second, in Western
Germany and in Berlin, we find thnwaltsnotarwho provide notarial services next to their
work as lawyer. ArAnwaltsnotaris not allowed to work on a case in which he s&ahvolved
as a lawyer. There are 8,900 of these notarieggpreer seven states. Third, in two states, we
find Staatliche Notaemployed by the state. In total, there are 63Dede state-employed
notaries. In states with &taatliche Notathere are two different types of notari@sntsnotar
andBezirksnotar The Amtsnotaris a judge who deals with matters relating to leegistration,
succession and auction of goods, and also actsasey. The Bezirksnotar is a specially
trained civil servant who works alongside thauptberuflicher Notaand theAnwaltsnotar
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Education

Hauptberuflicher Notaneed to complete a five-year university study im.l&here is no

special notary study in Germany. Upon graduatibe,dandidate needs to complete a work
placement of two years. When the candidate paksesetond state exam satisfactorily, he can
be appointed as junior notary and complete theetlggar work placement to become ready to
be appointed as notary.

To become anwaltsnotay a lawyer must practice at the bar for five yeawgithout any
complaints filed against him. During these five ngedne also has to follow additional training

in notary work.

State-employed notaries are selected in a simigras civil servants. Thmtsnotaralso

needs to pas the second state exam - and is glsioae to obtain an academic law degree. The
Bezirksnotareceives special training for the practice offhisction, he does not need to take
the second state exam.

Establishment policy

The Minister of Justice appoints a notary. In theecof theHauptberuflicher Notara candidate
can only get appointed as junior notary if it ipesgted that he can be appointed as a notary
upon completion of his three-year work placemet.tAis end, the Minister of Justice makes
an annual estimate of the need for notaries. Taeréwo ways for a junior notary to become a
notary: by appointment into a existing vacant posiand by appointment into a newly created
vacant position. There is a maximum of four notper office in Germany.

In the case of thAnwaltsnotay the decision whether or not to create a new igsdsased on the
number of deeds per notary. For instance, in Beifia standard number of deeds per notary is
325. To see whether a new post is necessary, thestieli of Justice judges whether a greater
number of notaries brings the number of deeds p&ry closer to the standard of 325.

Regulation of fees

Fees are strictly regulated. The German notarptishowed to give a discount or charge more
in a difficult case. Just like the Netherlands, iBa&ny has reduced fees for low-income
households.

Cooperation and specialisation

A German notary is not allowed to cooperate witheoprofessions. The only exception to this
rule is theAnwaltsnotawho is member of a professional association of Erayln that case,

his activities as a notary should be distinguistenh his other activities.
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7.4

Associations between notaries are allowed. Butc@aons with more than two notaries are
relatively rare. The German notary is obliged tieiothe full range of notarial services. Given
the small size of offices, possibilities for spdisation are very limited. There are notaries with
a large corporate practice, but they are nevewalibto refuse clients in need of family or real

estate services.

Notary organisations

Each district has its own Notary Association. Thetdly Associations are the self-governing
bodies of the notary profession. They representitterests of the notary profession and
operate as a regulatory authority for their memifessuing a code of conduct, for instance).
Within their districts, the Notary Associations swyise the notaries’ compliance with the
standards of the profession. They also provide gssibnal education télauptberuflicher
Notar. Consumers can file their complaints against megaat the Notary Associations. Each
Notary Association has its own indemnity fund, whicovers client's damages caused by
notaries. Every notary contributes to this fund.

The umbrella organisation for the Notary Associadias the Federal Chamber of Notaries
(BundesnotarkammgrThis institution formulates guidelines relatitagall aspects of the notary
profession. The Federal Chamber also promotesntieeests of the notary profession within
political and economic institutions, and advisedeamislation concerning the notary profession.

The German Institute of Notarie®gutsches Notarinstituts part of the Federal Chamber. This
institution answers notaries’ questions relatedrtosual or complicated legal problems. The
institute also publishes technical reports andrefée information service, and it gathers
statistics relevant to the profession.

The Notary InstituteRachinstitut flr Notargis part of the German Institute of Lawyers. This
institute offers continuing education and spedalirses to lawyers who want to become an
Anwaltsnotar and to existingA\nwaltsnotar

Quebec

Next to the Netherlands, the Canadian province akligc is the only other region that
combines a Latin notary profession with unreguldéss. In Quebec, fees are already free as of
1991.

Education
To become a notary in Quebec, one needs to ohtaacademic degree. The first three years of
the university education are the same for notaeslawyers. After three years the future
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lawyers leave university for law school, while flaéure notaries continue for an additional year
of practical studies related to work as a notahjsTs followed by a one-year work placement
at a notary firm.

After completing the one-year work placement theangeto-be is officially sworn in and
admitted to the profession and he can start toydppla notary position. The Quebec notary is
licensed for life and may only be suspended foicathmisconduct. The notary can establish a
solitary office or be part of an associate offisbere he can also work as a salaried notary. A
special committee evaluates each application. i@Gitd the committee include the character,
conduct, competence and qualifications of the appti

Activities of the Quebec notary

The activities of the Quebec notary are very simiahose of the Dutch notary. The Quebec
notary deals with non-litigious matters and draftsl authenticates legal documents and
provides legal advice. He is expected to be indépetnand impartial. Similar to the Dutch
notary, real estate services constitute the majorce of income (55 percent). The Quebec
notary is subject to the Notary Act, the profesalamode, and other regulations based on the
Act and the code.

In 1998 and 2002 the scope of the notary’s dutias widened. In 1998 the notary was granted
rights to perform non-challenged proceedings rdlédeguardianship and probate of wills and
mandates. In 2002 the notary received the authtwrityake marriages official and to perform
official acknowledgements of civil union break-upsitch notaries do not perform these

activities.

The Quebec notaries also developed expertise iausnew legal sectors such as:

International private law
International adoption
Maritime mortgage
Intellectual property
Telecommunications law

Family and commercial mediation and arbitration

Chambre des Notaires du Quebec (CDNDQ)

The CDNDQ is very similar to the Dutch KNB. The CDR is a professional association. Its
main purpose is to protect the interests of notéignts. The CDNDQ regulates and supervises
professional training of notaries and issues regulan the standards of professional practice.
The CDNDQ also handles complaints from people wieodéssatisfied with the services
provided by a notary.
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The syndic of the CDNDQ is responsible for diseipty intervention. The syndic can file a
complaint against a notary with the disciplinaryreoittee. This committee can impose
penalties if the complaint is found to be legitimat

In 1966, the CDNDQ created a indemnity fund to Wwhadl notaries contribute. The fund
compensates clients of notaries who misused thasfantrusted to them. In 1973, the CDNDQ
created a notary studies fund. A major part of filnil is used to finance professional training
of notaries. The fund also supports a legal doctatiem centre for notaries, research into the
profession, and the development of computer apmics for notaries.

Freedom of establishment

The number of notaries in Quebec is not reguladéthis moment there are about 3,200
notaries in Quebec. Given a population of 7.4 onillidensity of notaries is much higher than in
the Netherlands (2,300 people per notary insted@®f00).

The Quebec notary can practise his profession aesenin Quebec and even abroad if his
services involve Quebec residents or if the obpéthe transaction is located in Quebec.
Clearly, Quebec notaries enjoy a greater freedoastablishment than their Dutch colleagues.

Unregulated fees

Similar to the Netherlands, notary fees are uniaggdl Notaries and their clients agree in
advance on the fee or on a method of calculatiageh based on the nature and complexity of
the work involved. In line with Code of Ethics fiotaries of 2002, the notary has to explain to
the client the total amount charged. If there ipraliminary agreement and the client is
dissatisfied with the total fee and the notary’plaration, he may apply for conciliation, and if
necessary arbitration.

With free rates and freedom of establishment, theket for notarial services in Quebec is even
more liberalised than the market in the NetherlaBdwsilar to the Dutch experience,
deregulation of fees did not lead to a greater rerbnotaries in Quebec. Quite the opposite
happened, the number of notaries actually went damsva result of a decline in the number of
notary students (from 188 in 1990/1991 to 60 in6/9997).

After the introduction of price competition in 199&es went down dramatically. At the same
time, several indicators suggested a drop in tladitguof notarial services. After 1991 the
number of insurance claims filed at the speciaéindity fund almost doubled from 27 to 51
per year. The amount of granted claims increasad § 400,000 to $1,700,000 per year. The
average number of claims filed at the professitiahllity insurance, resulting from the
liquidation of notaries, increased from 519 to 7IBe total amount of these claims increased
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from $ 1.4 to $ 3.5 million. The number of complairelated to violations of the Notary Act
and the code of conduct also increased. The Inspeeported a deterioration of service
quality and a demoralisation within the profesqfdan Waarden, 1998).
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Conclusion

Before the introduction of the new Notary Act indP9 the market for notarial services was
characterised by fixed fees and strictly regulastblishment of notaries. As in other countries
with a Latin notary profession, the number of nieawas legally determined. Notaries could

only compete on quality.

With the introduction of the new Notary Act in 199Be notary profession in the Netherlands
has become one of the least regulated notary miofesamong countries with a Latin notary.
Fees for real estate services and the number afiastwere gradually set free during a
transition period. Current regulation of the notargfession is comparable to the situation in
Quebec. Although regulated fees and establishna@itypwvere liberalised, some of the core

values of the Latin notary profession have beerulefouched:

As formally stated in the new Notary Act, impaiitialind independence remain crucial values
of the notary profession.

The notary profession keeps its professional molya@mmeinmonopolie

Notaries are still obliged to provide the full r@ngf notarial servicesxinisterieplichj

Next to the introduction of price competition amegater freedom of establishment, other
regulatory changes were made. First, a new regul&ithe obligation for junior notaries to
have a business plan approved by a special conem@@nsequently, establishment is not
completely free yet. Second, the duration of theaatory work placement for junior notaries
doubled from three to six years. This change idikely to have a great practical impact, since
junior notaries usually worked for some 10 yearfeteebeing appointed as notary under the old
regime. Third, to promote self regulation, the KiNBs transformed from a professional
association into a public body with statutory posver

In line with economic and societal developments,wiork of the notary has become more
diverse and complex over the past decades. Thel@jmwent fostered specialisation into
specific notarial services and cooperation betwestaries and cooperation with other
professions. Opportunities for specialisation anoperation did not change with the new
Notary Act. The rules on cooperation are stilllsgthe KNB and specialisation is primarily
limited to large offices. Given the low profitalyliof family services, durability of the legal
obligation to offer the full range of notarial sem®s is questioned and in some cases evaded by

charging high fees for these services.

The authorities expected several positive effacimfthe new Notary Act. In the first years
after the introduction of the Act not many of thespectations materialised.
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Fees

Many notary offices still base their fees on threndtrd income to be earned. Average fees for
real estate services have decreased, but stilldedhigh profit margins. Most consumers did
not benefit from the decrease in fees as they w@meentrated in high-priced real estate. Fees
for family services increased considerably, muchenban expected by the authorities.

Establishment

Greater freedom of establishment did not resudt gmeater number of appointments of new
notaries. The slight decrease in the number objumbtaries was the result of a decline in the
inflow of notary students rather than a greateflowtinto notary posts. Without new entrants
to the market, competition does not seem to take of

Geographical distribution

Notary density increased, but the number of sglitdfices was not expanded as a result of the
new Act. As a further increase in the size of nptfices is expected, the geographical
distribution of notarial services over the courngryot likely to improve.

Efficiency

The new Act was expected to create greater inaehitiv improve efficiency, resulting in lower
costs and lower notary fees. Although notaries lmaeme more cost conscious, notaries’
costs only increased in the last years, mainly @salt of higher personnel costs.

Quality

For many consumers it is unclear whether a nothayging relatively low fees can provide
high-quality services. In general, consumers reawhsatisfied about the quality of notarial
services. A concern is the diminishing compliandgth the rules on conduct and the increasing

number of complaints against notaries.

In conclusion, the 1999 Notary Act deeply transfednthe landscape of the notary profession
in the Netherlands. Although some major trendsalready visible, many opportunities created
with the liberalisation are still to be taken ufeTmarket still seems to be in the process of
absorbing the effects of the policy of liberalisati
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